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QUESTION PRESENTED 

1. When in an action for damages for misrepresenta¬ 
tion it is shown by the evidence that the Vice President 
of a bank, the managing and selling agent for the owner 
of real estate, upon inquiry by a prospective purchaser, 
kaowing that the purchaser is unable to make any in¬ 
spection, shows the purchaser leases on the property, 
which leases contain detailed descriptions of a furnace, 
and the Vice President states that the conditions seem 
to be good, and the purchaser relying thereon, consum¬ 
mates the sale subject to the leases, later to discover 
that many years before the furnace had been completely 
removed with the knowledge and consent of the bank, 
should not the case be submitted to a jury? 

2. When a covenant in a lease for a ten year period 
provides that the tenants will return the premises to the 
lessor “in good repair, order and condition in all re¬ 
spects” at the termination of the lease and further pro¬ 
vides that it is the duty of the tenant to also “make all 
necessary repairs” during the tenancy, and the premises 
are returned in an extremely bad state of repair, must 
the landlord in order to recover damages for the breach 
offer proof of the condition of the premises at the time 
the tenant acquired possession? 
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No. 11,426 


David Zoslow, et al., Appellants, 
v. 

National Savings & Trust Company, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This Court has jurisdiction of this appeal by reason of 
Title 28 of the United States Code, sections 1291 and 
1294. Hereafter appellants will be referred to as plain¬ 
tiffs, and appellees as defendants. 

STATEMENT OF THE CASE 

For many years the Plaintiffs had been engaged in 
business in the vicinity of 604 and 606 Ninth Street, 
N. W., Washington, D. C. (App. p. 61). When their 
existing lease was about to expire (App. pp. 62, 63), they 
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approached the Defendant, the National Savings and 
Trust Company and inquired as to the possibility of pur¬ 
chasing 604-606 Ninth Street, N. W. This Defendant, a 
bank, had for many years managed these properties as 
agent for the owners. The Defendants Vice President 
informed the Plaintiffs that the premises could be pur¬ 
chased (App. p. 63). He then exhibited to the Plaintiffs 
three leases stating the purchasers were to buy in ac¬ 
cordance with these leases which governed the occupants 
and that the “conditions seem to be good” (App. p. 65). 
These leases contained detailed and lengthy descriptions 
of a heating plant on the premises. They provided, inter 
alia that the premises must be returned “in good order 
and repair in all respects, reasonable wear and use there¬ 
of and damages by fire, storm or other unavoidable cas¬ 
ualty only accepted” and that the tenants were to make 
“all necessary repairs” and the tenant who had posses¬ 
sion of the heating plant was to “maintain (it) in good 
condition so as to adequately heat said building” (App. 
pp. 15, 17, 93, 97, 98, 101, 102). The Plaintiffs informed 
the Defendant’s Vice President that they did not want 
the fact of their purchase to become generally known so 
as to avoid causing the present occupants to vacate. The 
Plaintiffs for that reason stated to the Defendant’s Vice 
President that they did not intend to make any inspec¬ 
tion (App. pp. 42, 64, 66, 79, 82). For years the plain¬ 
tiffs, with others in the neighborhood, had observed that 
the premises were occupied during the cold weather and 
were properly heated for that purpose (App. p. 64). At 
the same time, the Plaintiffs made a written offer to pur¬ 
chase the premises which the Defendant accepted subject 
to the approval of the owners (App. p. 64). This writ¬ 
ten offer, in the form of a contract, provided “Property is 
sold and shall be conveyed subject to an existing tenancy 
as follows: Three leases with tenants which have been 
examined by purchasers” (App. p. 21). Sometime later 
this offer was accepted, the sale was consummated and 
the leases were assigned to the Plaintiffs. The Plaintiffs 
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then entered the premises to find that the heating plant 
which had been described in the leases had been com¬ 
pletely removed (App. p. 67). The premises had in fact 
for many years been heated by a furnace located in an 
adjacent building which had not been purchased by the 
Plaintiffs. This building was owned by the Defendant, 
The Estate of Noonan, who was also one of the three ten¬ 
ants of the building purchased. Sometime prior to these 
negotiations, the Estate of Noonan, or someone acting on 
its behalf had disconnected the heating plant and used the 
heating plant in the adjacent building to heat all of the 
buildings (App. pp. 67, 87). This was done with the 
knowledge and consent of the Defendant, The National 
Savings and Trust Company (App. pp. 7, 9, 37). The 
plaintiffs further discovered that the premises were in 
such a poor state of repair as to require the expenditure 
of approximately Eighty thousand ($80,000.00) Dollars 
to make them usable for any purpose (App. p. 36). They 
had only paid $102,000.00 for the building itself (App. 

p. 21). 

The Plaintiffs filed a complaint in the court below in 
two counts. In the first count, they sought damages 
based on the misrepresentation of the defendant. The 
National Savings and Trust Company, as to the presence 
of the heating plant In the second count, they sought 
damages from the defendant, The Estate of Noonan, for 
breach of the covenant to repair contained in the lease 
which had been assigned to them. (App. pp. 1-4). 

At the trial, the Plaintiffs offered evidence in support 
of the facts stated above. The Court directed a verdict 
for the Defendant, The National Savings & Trust Com¬ 
pany (App. pp. 38, 81). 

The Court also directed a verdict for the Defendant, 
The Estate of Noonan (App. pp. 38, 91). 

The Court then, in both cases, denied a motion for a 
new trial. 

The Plaintiffs then proceeded with this appeal. 
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SUMMARY OF ARGUMENT 

1. The Trial Court should have submitted to the jury 
the question of misrepresentation by the vendor’s agent 
who, by stating that the conditions seemed to be good, 
while showing the prospective purchaser leases contain¬ 
ing a detailed description of a heating plant and cove¬ 
nants requiringing its maintenance, acted in reckless dis¬ 
regard of the truth since the heating plant had been com¬ 
pletely removed many years ago. 

2. If a lessee returns the premises to the lessoi in a 
bad state of repair there is a breach of the covenant “To 
yield up the premises in good repair, order and condition 
in all respects” for which the jury may award damages, 
especially when the lease requires the tenant to make all 
necessary repairs during the term of the lease. 

ARGUMENT 

1. The Trial Court Should Have Submitted to the Jury 
the Question of Misrepresentation by the Vendor’s 
Agent Who, by Stating That the Conditions Seemed 
to be Good, While Showing the Prospective Purchaser 
Leases Containing a Detailed Description of a Heating 
Plant and Covenants Requiring Its Maintenance, Acted 
in Reckless Disregard of the Truth Since the Heating 
Plant Had Been Completely Removed Many Years 
Ago. 

Comprehensively stated, the elements of actionable fraud 
consist of: (1) A representation. (2) Its falsity. (3) 
Its materiality. (4) The speaker’s knowledge of its fal¬ 
sity or ignorance of its truth. (5) His intent that it 
should be acted on by the person and in the manner rea¬ 
sonably contemplated. (6) The hearer’s ignorance of its 
falsity. (7) His reliance on its truth. (8 His right to 
rely thereon. (9) And his consequent and proximate in- 
jury. 
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Lockwood v. Christakos, 86 U. S. App., D. 0. 323, 
181 F. 2d, 805 : 

Stein v. Treger, 86 U. S. App. D. C. 400, 152 F. 
2d, 696 

McNdbb v. Thomas, 88 TJ. S. App. D. C., 381 
Owen v. Schwartz, 85 U. S. App. D. C. 302, p. 306 
Seek v. Harris, 76 U. S. App. D. C., 404 
Twmer v. Brewer, 54 U. S. App. D. C., 363. 

All of the necessary elements were proven in the case 
at bar. 

By exhibiting the leases to the Plaintiffs with the state¬ 
ment the sale was being made in accordance with them 
and that “conditions seem to be good”, the Defendants 
represented that the descriptions contained in them was 
what the Plaintiffs were purchasing. The contract of 
sale also set forth that these leases were examined by 
the purchasers and that the sale was made subject to the 
leases. 

In Rosenberg v. Howie, 56-A 2d, 709 (Mun. Ct. App. 
D. C.), the Defendant also exhibited leases to the Plain¬ 
tiff and recovery was allowed on the misrepresentation 
contained in the leases and the salesmen’s statements in 
explanation of them. 

The fact that the Defendant, The Estate of Noonan, 
admitted in its counsel’s opening statement, which was 
offered in evidence, that the heating plant had been dis¬ 
connected many years before the plaintiff’s purchase is 
proof enough of the fact that the heating plant was not 
present at the time the Plaintiffs were shown the leases 
which described the premises as containing a heating 
plant. 

The fact that there was no heating plant present when 
the plaintiffs took possession also raised an inference 
that it was not present when the misrepresentation was 
made. The subsequent existence of a condition, here the 
absence of a furnace, is evidence of its existence at some 
prior time in issue. Wigmore, Evidence, Sec. 437. The 





6 


burden then shifted to the Defendant to prove that the 
furnace was present when the statements were made. 

The statement was highly material as were the exhi¬ 
bited leases. The presence or absence of a heating plant, 
in this climate, is obviously material to the purchaser of 
a building. Some mention was made below of that fact 
that the leases had been entered into some years before 
and did not speak as of the time of the negotiations. 
However, it is clear that the plaintiffs were, without any 
further information, reasonable in assuming that the con¬ 
ditions described had not been altered, especially in view 
of that portion of the lease which required the lessees to 
maintain the heating plant during the period of the ten¬ 
ancy and generally to make all necessary repairs. The 
Plaintiffs assumed that the lessees were maintaining an 
existing apparatus and not some non-existent phanthom. 
The Defendant knew too, that the Plaintiffs were relying 
on the description in the leases and were only interested 
in its then applicability. The Defendant gave the leases 
to the Plaintiffs to inform them as to the present condi¬ 
tion of the premises. No one was then interested in what 
the condition was when the leases were drawn. The De¬ 
fendant, also stated that the conditions seemed to be 
good—obviously a reference to present conditions. As 
stated in the Restatement of Torts , Sec. 525, comment D: 

“If the representation be of a past fact, the fact 
must, however, be one the pre-existence of which is 
of importance in determining the recipient’s course 
of action at the time the representation is made. 
Thus, a statement that a horse has recently and con¬ 
sistently trotted a mile in less than two minutes may 
justifiably be taken as an implied assertion of the 
capacity of the horse to repeat the performance at 
the time the statement is made”. 

The statements made here were of present facts, but 
even if they be deemed to be of past fact, they are in 
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the category described in the Restatement of Torts , supra, 
and in Lockwood v. ChrisioJcos , supra. 

It is perfectly clear from the record in this case that 
prior to the Plaintiffs’ conferences with the Defendant’s 
vice president, that the fnrnace had been removed with 
the Defendant’s knowledge and consent. Even, if con¬ 
trary to the facts, the defendant had no positive knowl¬ 
edge of the non-existence of the heating plant, it would 
be liable, Stein v. Treger, supra. As the Court stated in 
Sov&rign Pocohontas Co. v. Bond, 74 App. D. C. 175, 120 
F. 2d 39, 40: 

“ ‘Where a party represents a material fact to be 
true to his personal knowledge, as distinguished from 
belief or opinion, when he does not know whether it 
is true or not, and it is actually untrue, he is guilty 
of falsehood, even if he believes it to be true, and if 
the statement is thus made with the intention that it 
shall be acted upon by another, who does so act upon 
it to his injury, the result is actionable fraud’”. 
(Citing several cases, including Lehigh Zinc <$> Iron 
Co. v. Bamford, 150 U. S. 665, 14 S. Ct 219, 37 L. 
Ed. 1215). 

The Defendant bank had for years managed these prop¬ 
erties: It represented the owners in this sale. Not only 
was it in a position to know the actual conditions, but it 
owed a positive duty to its principals to be so informed. 
A representation that there was a heating plant which 
the lessees had to maintain when in fact there was none 
at all was at least made in reckless disregard of the 
truth—and a jury could reasonably find from the evi¬ 
dence that it was so made. These representations, 
coupled with the display of the leases, were offered as 
the sole means of providing the Plaintiffs with the re¬ 
quested information. The Defendant’s Vice President 
knew that the Plaintiffs did not intend to make any in¬ 
spection so as not to alarm the existing tenants. After 
examining the leases and conversing with the Defendant’s 










8 


officer the Plaintiffs immediately made an offer to pur¬ 
chase. As stated in McNabb v. Thomas, supra: 

“In sum, the . . . ignorance of one of the parties, 
when contrasted with the superior knowledge or op¬ 
portunity for knowledge of the other party, may make 
that actionable which would not be if the dealings 
were between more equally matched parties. The 
ability of each party to deal with the other, the steps 
taken to evidence the extent of reliance upon the rep¬ 
resentations of value—these tend to lend different 
perspective to otherwise similar fact situations”. 

The reliance of the Plaintiffs is made clear by the un¬ 
equivocal testimony of Mr. Ostrower, Plaintiffs’ managing 
agent, that he did so rely. This is further emphasized 
by the strange circumstances that the building, to the 
knowledge of the Plaintiff, had been heated for years— 
and they had no reason to assume that the heat was not 
coming from a heating plant present in the building. 
Furthermore, the defendant’s statement that “conditions 
seem to be good” coupled with the presentation and 
examination of the leases made it appear to the Plaintiffs 
that no inspection was necessary. As stated in Chven v. 
Schwartz, supra: 

“The maxim is equally valid, that one who dis¬ 
suades another from inquiry and deceives him to his 
prejudice is responsible”. 

Seek v. Harris, supra 

Twrner v. Brewer, supra 

Stein v. Treger, supra. 

The damage resulting to the Plaintiffs is clear. They 
bargained for and were led to believe they were buying 
a building with an operative heating plant. They, in fact, 
received a building without one. The Defendants, with 
a reckless disregard for the truth by its conduct and 
statements misled them and if a jury so finds, the 
Plaintiffs should recover such damages as a properly in¬ 
structed jury* may award in accordance with the evidence. 
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n. 

If a Lessee Returns the Premises to the Lessor in a 
Bad State of Repair There is a Breach of the Cove¬ 
nant “To Yield Up the Premises in Good Repair, 
Order and Condition in All Respects*’ For Which the 
Jury May Award Damages, Especially When the Lease 
Requires the Tenant to Make All Necessary Repairs 
During the Term of the Lease. 

The Court below held that in order to recover damages 
for breach of a covenant, “to yield up the premises in 
good order and repair, in all respects, reasonable wear 
and tear excepted**, the lessor had to prove what the 
condition of the premises was at the time of the original 
leasing. This is squarely in conflict with the decision of 
this Court in Keroes v. Richards , 28 TJ. S. App., D. C., 
310 as well as contrary to the great weight of authority 
in this country and in England. 

Myers v. Burns, 35 N. Y. 269 
Lehmaier v. Jones, (N.Y.) 91 N. Y. Supp. 687, 100 
App. Div. 495 

Miller v. McCcurdeU (R.I.), 19 R. L 304, 33 AtL 445 
Wolf v. White (Utah) 225 P. 2d 729 
Yakima Valley Motors v. Webb Company, (Wash.), 
128 P. 2d 507,14 Wash. 2d 468 
Payne v. Home, (Eng.) 16 Mess. & W. 541, 153 
Eng. Reprint 1304. 

The language of the covenant in the Keroes case, supra, 
is indistinguishable from that contained in the lease at 
bar. Furthermore, the evidence in that case disclosed 
that in fact the pipe, which was not repaired when the 
lease was terminated, was in the same condition as it 
was when the lessee took possession, but the Court stated: 

“A better established rule seems to be that his 
(the tenant’s) obligation is to first put them (the 
premises) in reasonable repair, and then keep them 
so**. 
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As is stated in the various opinions cited, if the tenant 
is not to place the premises in good repair when he takes 
over, his obligation becomes cne to simply keep the prem¬ 
ises in the bad state of repair which they were originally 
in. This is not only contrary to the plain terms of the 
covenant, but also runs counter to common sense. 

The requirement that the tenant make “all necessary 
repairs” is conclusive in establishing that he is to put 
the premises in a good state of repair if they are not in 
such condition when he takes over. Then he must return 
them in good repair. 

Further, assuming that some eccentric tenant wants to 
maintain the premises in the same state of bad repair as 
when he took over, it is a simple thing for him to insert 
such a provision in the lease—if he can find a landlord 
who would accede to such a wierd request The cove¬ 
nant here is clear and has already been construed by 
this Court and many others in the only sensible way it 
can be construed. 

Again assuming that the premises were in a bad state 
of repair when the tenant took possession and assuming 
that the tenant kept them that way, and that was his 
only obligation, certainly this would more properly be a 
matter for him to offer in evidence as a defense. The 
burden should be upon him to prove this, perhaps, in 
mitigation of his damages. If the Court below had ex¬ 
cluded such evidence, perhaps that would be error. In 
no event, should it be required of the Plaintiffs to prove 
the condition at the time of the leasing, especially when 
they, as here, are assignees of the lease and had no in¬ 
terest in the condition when the lease was originally 
entered into whereas the defendant was then the lessee 
and had such knowledge available to him. 

This case does not present the frequently occurring 
question of whether or not the damage comes within the 





meaning of “reasonable wear and tear”. Here, that 
question was never raised. The Plaintiffs purchased a 
building for $102,000.00. The cost of putting it in habit¬ 
able condition was $80,000.00. If the covenant of the 
lease does not provide the Plaintiffs with some relief, it is 
totally meaningless and surplus verbiage. No court of 
last resort has ever reached that conclusion when pre¬ 
sented with a comparable factual situation. 

CONCLUSION 

The Court erred in failing to submit to the jury the 
case based upon the misrepresentations of the Vice Presi¬ 
dent of the Defendant, The National Savings & Trust 
Company. The question of damages for breach of the 
covenant to return the premises “in good order and re¬ 
pair in all respects” should also have been submitted to 
the jury. The decision of the Court below should be re¬ 
versed and remanded for a new trial before a jury on the 
questions presented herein. 

Respectfully submitted: 

Austin F. Canfield 
William T. Hannan 
Ralph F. Beblow 
Attorneys for Appellants 
637 Woodward Building 
Washington 5, D. C. 
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90 Filed Aug 13 1948 Harry M. Hull, Clerk 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


DAVID ZOSLOW 
and 

HYMAN ZOSLOW 
627 E. Street, N. W., 
Washington, D. C. 


vs. 


Plaintiffs, 


NATIONAL SAVINGS & TRUST COMPANY, 

a corporation, 

15th and New York Avenue, N. W., 
Washington, D. C. 
and 

LOUISE NOONAN MILLER 
and 

ALICE E. NOONAN, as trustees for the Estate of 
John J. Noonan, deceased, 

2202 Kalorama Road, N. W., 

Washington, D. C. 

Defendants 


Civil Action No. 3362—’48 
Jury Action 

Complaint for Breach of Contract of Sale and Agreement 

of Lease, and for Deceit 

First Count 

1. Jurisdiction of this action is conferred upon this 
Court by Title 11, Sections 305, 309 of the District of 
Columbia Code, 1940 edition. The amount in controversy 
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herein exceeds Three Thousand ($3,000.00) Dollars, ex¬ 
clusive of interest and costs. 

2. On or about February 8, 1946, the plaintiffs, David 
Zoslow and Hyman Zoslow entered into a written con¬ 
tract of sale with the National Savings and Trust Com¬ 
pany, acting as sole and exclusive agent for the premises 
604-606 9th Street, N. W., Washington, D. C. As it ap¬ 
pears from the contract of sale, these premises were sold 
and later conveyed subject and on the basis of certain 
lease agreements, among them on the basis of a lease 
agreement dated August 12, 1938 by and between the then 
owners of premises of 604-606 9th Street and the de¬ 
fendants herein, the Estate of John J. Noonan. Among 

the representations and stipulations of said lease 
91 agreement and as an inducement of the sale was 

the representation that the premises contained a 
boiler or heating unit beneath the rear portion of the 
premises known as 604 9th Street, N. W., Washington, 
D. C-, when in fact the National Savings and Trust Com¬ 
pany knew or should have known and should have re¬ 
vealed to the plaintiffs that the said premises were not 
equipped with a heating plant. The plaintiffs, relying 
upon the aforesaid representations, thereafter purchased 
and entered upon the premises in accordance with the 
contract aforesaid. 

3. As a result of the existing conditions whereby the 
heating plant or boiler had been removed some time be¬ 
fore the sale was made and did not exist on the premises, 
the plaintiffs were required to install a heating plant in 
order to make the premises useable and habitable at the 
cost of over $8,000.00. The change in rearrangement of 
radiators and piping to connect the upper floors to the 
installed heating plant, electrical and necessary building 
alterations required the expenditures by the plaintiffs of 
$2,000.00 and by reason of the delay occasioned thereby 
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in the use of the premises, the plaintiffs suffered a loss 
of damages in their business in the sum of $10,000.00. 

WHEREFORE plaintiffs claim 3 udgment against the 
defendants in the sum of $20,000.00 besides interest and 
cost. 

Second Count 

1. The premises described in the first count were con¬ 
veyed subject to a lease dated August 12, 1938, by and 
between the then owners of 604-606 9th Street, N. W., 
and the defendants herein, Louise Noonan Miller and 
Alice E. Noonan as trustees for the estate of John J. 
Noonan, deceased, said lease providing for the rental of 
the upper floors and the entrance ways of the said prem¬ 
ises to the portion of the cellar in which was contained a 
heating plant. 

2. By the terms of the lease the said lessees agreed 
“not to strip or overload, damage or deface the 

92 demised premises, or said building, or the fixtures 
therein or used therewith, not to permit any hole 
to be made in any of the same;” and agreed “to yield 
up to the lessors the demised premises in good repair, 
order and condition in all respects, reasonable wear and 
use thereof and damage by fire, storm, or other unavoid¬ 
able casualty only excepted.” The said lease by the 
terms of the contract of purchase of the premises was 
transferred and assigned to the plaintiffs with all rights 
and privileges thereunder. 

3. During the term of the lease aforesaid, the defend¬ 
ants Miller and Noonan, with the consent or acquiescence 
of the defendant National Savings & Trust Company, 
caused to be removed from the premises aforesaid, the 
entire heating plant that had been located in the building 
at the time of the original letting, contrary to the terms 
of the lease aforesaid. The defendants have failed to 
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replace the said heating plant, and failed, during the 
term of the lease, to keep the premises in good repair, 
order and condition in all respects, and on the other 
hand worked considerable damage upon the said prem¬ 
ises rendering them unfit for occupancy so that the 
plaintiffs were caused to expend large sums of money 
for the replacement of the heating plant and the repair 
of the said premises, thereby suffering the loss of the 
use of the premises for a considerable time, having all 
the upper floors vacant even at present and unhabitable 
due to the condition of devastation in the buildings, 
which as a result caused expenses for replacements and 
loss of expected income. 

WTLEREFORE, plaintiffs claim damages against the 
defendants Louise Noonan Miller and Alice E. Noonan as 
trustees for the estate of John J. Noonan, deceased, and 
the National Savings and Trust Company, a corporation, 
in the sum of $20,000.00, besides interest and costs. 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan, 

William T. Hannan, 

Attorney for plaintiffs, 

637 Woodward Building, 
Washington 5, D. C. 

• • • • 

110 Filed Apr 6 1949 Harry M. Hull, Clerk 

Answer of National Sawings and Trust Conmpamy 

First Defense 

1. This defendant admits that on or about February 
8, 1946 a contract for the sale of premises 604-606 Ninth 
Street, Northwest, Washington, D. C., was entered into 
by and between the owners of an undivided four-fifths 




(4/5) interest in said property, as sellers, and the plain¬ 
tiffs, as purchasers, and that this defendant was then 
acting as rental agent for said property, but this de¬ 
fendant denies that it was a party to said contract. This 
defendant admits that said contract provided that the 
property was sold and would be conveyed subject to 
three leases with the tenants of said property, one of 
which was a lease dated August 12, 1938 between all of 
the owners of said premises and the defendants Louise 
Noonan Miller and Alice E. Noonan, as trustees of the 
estate of John J. Noonan, deceased, but this defendant 
says it was not a party to any of said leases. This 
defendant admits that said lease contained provisions 
with respect to care and maintenance to be performed 
by Lessees, that said lease was transferred to 
111 plaintiffs, and that the plaintiffs subsequently 
became the owners of said property pursuant to 
said contract. 

2. This defendant denies the remaining allegations of 
the complaint, and each count thereof, insofar as they 
pertain to it. 


Second Defense 

1. The complaint fails to state a claim against this 
defendant upon which relief can be granted. 

• • • • 

112 Filed May 16 1949 Harry M. Hull, Clerk 

Answer of Defendants MiUer and Noonan , Trustees 

First Defense 

Come now Defendants Louise Noonan Miller and Alice 
E. Noonan, Trustees for the Estate of John J. Noonan, 
deceased, by their Attorney herein, and for answer to 
the second count of the Complaint (the first count having 


been dismissed as to these Defendants), do state as fol¬ 
lows: 

1. As to paragraph 1 of the second count, the Defend¬ 
ants admit that there was at one time a lease between 
them as Trustees for the Estate of John J. Noonan, de¬ 
ceased, and owners of (604-606 Ninth Street, N. W.; 
Defendants further admit whatever that lease shows as to 
its provisions; and otherwise Defendants deny the alle¬ 
gations of said paragraph 1. 

2. Defendants admit whatever the provisions of the 
lease between the Defendants and owners of 604-606 
Ninth Street, N. W. may show, and otherwise deny the 
allegations of paragraph 2 of the second count. 

3. Defendants admit that all actions taken by them 
as tenants of 604-606 Ninth Street, N. W., were taken 
with the consent and acquiescence of the Defendant Na¬ 
tional Savings and Trust Company, and the les- 

113 sors; and otherwise the Defendants deny the alle¬ 
gations of paragraph 3 of the Complaint. 

Second Defense 

The Complaint (second count) fails to state a claim 
upon which relief can be granted against these Defend¬ 
ants. 

Third Defense 

The Complaint should be dismissed for lack of indis¬ 
pensable parties plaintiff. 

Fourth Defense 

The Complaint should be dismissed since Defendants 
Miller and Noonan, Trustees of the Estate of John J. 
Noonan, deceased, cannot be sued in that capacity. 
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114 Filed Feb 13 1951 -Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is a claim by the plaintiffs in two counts against 
the defendant, Natl. Savings and Trust Co. and trustees 
of the estate of John J. Noonan, deceased. 

Plaintiffs claim that the Natl. Savings & Trust Co. were 
agents designated under a lease relating to the upper 
floors of premises 604 and 606 9th St., N. W., under the 
terms of which approximately one year was to run. 
Plaintiffs claim they purchased all rights under the lease 
and that the defendant, Natl. Savings & Trust Co. repre¬ 
sented to the plaintiffs that premises 604 9th St. had an 
independent heating plant, when in fact there was no 
heating plant Plaintiffs claim that the plant had been 
removed before the entry into the contract of purchase. 
Plaintiffs further assert that under the lease that the 
Natl. Savings & Trust Co. was entitled to notice as to 
any and all operations and that the Trust Co. knew or 
should have known of the absence of the independent 
heating plant. Plaintiffs claim damage due to absence of 
heating plant, cost of putting in heating plant and damage 
resulting from inability to use premises. Plaintiff denies 
deft, trustees entitled to set-off as claimed in 5th defense 
and asserts res adjudicata, Statute of Limitations and 
failure to obtain consent under lease. 

Second Count, against the trustees of the estate of 
John J. Noonan, charges waste embracing removal of 
boiler and the cost of replacing boiler, depredation of 
the property generally, over and above ordinary wear 
and tear, and resulting loss of use. 

Deft. Natl. Savings & Trust Co. denies any representa¬ 
tions made by it as to the presence or non-presence of 
the heating plant, claim that they were without any 



knowledge thereof and further assert that the 
115 plaintiffs had complete opportunity to observe the 
presence or non-presence of the heating plant in 
premises 604 9th St., prior, as well as subsequent, to 
entering into agreement for the purchase of the premises 
in question as nine months elapsed between the contract 
of purchase and the settlement and because of the terms 
of the contract of sale and the three leases. Deft., NatL 
Sav. & Trust, asserts that the plaintiffs knew or should 
have known of the non-existence of the heating plant and 
therefore are barred from any recovery in connection 
therewith. 

Deft. Trustees, deny the removal of the heating plant; 
deny any waste in connection with the heating plant item 
or any depredation of the property and assert that the 
premises were in fact repaired by him and left in a bet¬ 
ter condition than when they were taken over; deft, 
trustees, further assert that the installation of a single 
heating plant to heat all premises was made prior to any 
sale or lease of the premises by one, John J. Noonan, 
during his life, more specifically, in the twenties. Deft., 
trustees, further assert that this was with the knowledge 
and consent of the deft., Natl. Savings & Trust Co., 
agents for the lessor. Deft., trustees, reserve the right 
to assert Statute of Limitations as to additional items 
included in full bill of particulars. 

Plaintiffs are given leave to increase the ad damnum 
clause as to Count II, to $80,000, copy of bill of particu¬ 
lars to be supplied to both defendants. 

Defendant, trustees, are given leave to file a fifth de¬ 
fense as indicated in their motion filed Feb. 12, 1951; 
defendant, trustees, also given leave to set down for 
hearing, if so advised, the motion seeking to set forth 
so-called 6th defense appearing in the motion filed Feb. 
12,1951. 
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Counsel for respective parties to attempt to stipulate 
as to lease of Aug. 12, 1938, and possibly antecedent 
lease, also contract of Feb. 8, 1946, covering the sale of 
the premises in question. Record shows Joseph A. Fa- 
nelli as counsel for defendant, trustees; steps to be taken 
to clear Mr. Fanelli as counsel for trustees on the record, 
and entrance of appearance of Leonard. C. Collins and 
Mr. Urciola as substitute attorneys. 

116 STIPULATIONS: By agreement of counsel for 
the respective parties, present in Court, it is or¬ 
dered that the subsequent course of this action shall be 
governed by the following stipulations unless modified by 
the Court to prevent manifest injustice: 

It is stipulated that correspondence and settlement 
sheet bearing initials of plaintiffs may be received with¬ 
out formal proof subject to test of relevancy and mate¬ 
riality. 

/s/ R. B. Keech 

Pretrial Justice. 

Dated February 12, 1951 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

118 Filed May 14 1951 Harry M. Hull, Clerk 

Stipulation as to Facts 

It is hereby stipulated and agreed by and between the 
respective parties hereto that: 

1. In August, 1938, and prior thereto, premises 604 
and 606 Ninth Street, Northwest, Washington, D. C., were 
owned in fee by the heirs and devisees of what was com¬ 
monly called the “Galt Estate.” The said heirs and de¬ 
visees held five aliquot parts thereof, as tenants In com- 
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mon. Four of said parts were held by several persons 
in their individual capacity. The fifth part was held by 
William T. Betts, testamentary trustee of Ralph L. Galt, 
deceased, subject to the dower interest of Rachel C. S. 
Galt, widow of said Ralph L., she having renounced under 
the will of her said husband. 

2. On August 12, 1938, the individuals representing 
said four parts, William T. Betts, as testamentary trus¬ 
tee, aforesaid, and Rachel C. S. Galt, holder of said 
dower interest in said one part, executed a lease of said 
premises to the defendants Louise Noonan Miller and 
Alice E. Noonan, testamentary trustees of the estate of 
John J. Noonan, deceased, for a period of ten years. A 
copy of said lease is attached hereto as Exhibit “A”. 

3. On January 19, 1946, said Betts, testamentary trus¬ 
tee, died, testate. Gilbert L. Rodier and Margaret E. 

Betts were appointed executor and executrix of 
119 said estate. They qualified as such in administra¬ 
tion Cause No. 67,212 in this Court on May 6, 

1946. 

4. On February 8, 1946, said David and Hyman Zos- 
low, plaintiffs herein, contracted, in writing, with the 
individual owners of said four parts, constituting four- 
fifths of said estate, to purchase said interests. A copy 
of said contract is attached hereto as Exhibit “B”. 
There was no contract as to the remaining one-fifth part 
at that time. 

5. On November 14, 1946, the deed to said four parts, 
constituting a four-fifths’ interest in said estate, was de¬ 
livered to the two plaintiffs and their wives. That deed 
conveyed to each plaintiff and his wife a two-fifths’ un¬ 
divided interest in said estate, as tenants bv the entire¬ 
ties. A copy of said deed, dated October 3, 1946, is 
filed in this cause. Said estate then consisted of three 
parts,—2/5, 2/5 and 1/5. The two tenancies by the 
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entireties, holding 4/5 of said estate, were tenants in 
common with the remaining 1/5 interest. 

6. On or abont November 14, 1946, the defendant, 
National Savings & Trust Company, purporting to be 
agents for all of the owners of said estate, assigned all 
leases on said premises to Hyman Zoslow and wife. On 
November 14, 1946, said Trust Company, purporting to 
be agents, as aforesaid, gave the trustees of the Noonan 
Estate a notice of termination of said lease and a 90-day 
notice to quit said premises. A copy of said notice is 
attached hereto as Exhibit “C”. The Trustees of the 
Noonan Estate continued to pay rent to National Savings 
& Trust Company until February 12, 1947. 

7. On February 12, 1947, the trustees of the said 
Noonan Estate, by reason of said notice, surrendered 
said premises to the National Savings & Trust Com¬ 
pany. 

120 8. By deed dated May 27, 1947, and recorded 

in the Office of the Recorder of Deeds on June 4, 
1947, said Rachel C. S. Galt conveyed 1/2 of her dower 
interest to said David Zoslow, et ux, as tenants by the 
entireties, and 1/2 of said interest to Hyman Zoslow, et 
ux, as tenants by the entireties, for the sum of $2,250.00. 
A copy of said deed is attached hereto marked Exhibit 
“D”. 

9. On June 22, 1946, the Masonic and Eastern Star 
Home, et al., filed suit against the beneficiaries of the 
will of said Ralph L. Galt, deceased, and the said execu¬ 
tor and executrix of the estate of William T. Betts, de¬ 
ceased, for the appointment of a substitute trustee under 
the Will of Said Ralph L. Galt, deceased, in the place 
and stead of said William T. Betts, deceased. Messrs. 
Charles V. Koons and Thomas M. Raysor were ap¬ 
pointed and qualified as said substitute trustees on Feb¬ 
ruary 13, 1947. Pursuant to a contract filed in said 
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C. A. No. 35,486, plaintiffs and their wives purchased the 
outstanding 1/5 interest for the sum of $18,700.00 from 
said substitute trustees. The deed therefor was dated 
June 30, 1947, and recorded in the Office of the said 
Recorder of Deeds on July 14, 1947, and conveyed a one- 
tenth undivided interest in said estate to each of plain¬ 
tiffs and his wife, as tenants by the entireties. A copy 
of said deed is attached hereto marked Exhibit “E”. 

10. On July 2, 1947, Hyman Zoslow, Rebecca Zoslow, 
his wife, David Zoslow and Edith Zoslow, his wife, exe¬ 
cuted four promissory notes, each in the sum of $17,500.00, 
a total of $70,000.00, payable to Agnes R. Sullivan, at 
the rate of $140.00 per month on each note, including 
principal and interest at four per centum per annum, 
with the privilege of making larger payments in any 
amount. On last said date, Hyman Zoslow et ux, as ten¬ 
ants by the entireties, and David Zoslow, et ux, as ten¬ 
ants by the entireties, executed a deed of trust on 

121 the entire fee of said premises in order to secure 
payment of said notes in the sum of $70,000.00, 
said Agnes R. Sullivan being the party secured thereby, 
and the National Savings and Trust Company being the 
trustee therefor. A copy of said deed of trust is at¬ 
tached hereto, marked Exhibit “F”. 

11. On August 13, 1948, said substitute trustees filed 
their account in C. A. No. 35,486 and on October 15, 
1948, filed their Certificate of Distribution. 

12. Neither the National Savings & Trust Company, 
individually or as agent, nor the executrix nor executor 
of said William T. Betts, deceased, who was the surviv¬ 
ing trustee of the estate of Ralph L. Galt, deceased, nor 
said Rachel C. S. Galt, nor the trustees substituted in 
the place and stead of said Betts, ever made or exe¬ 
cuted an separate or specific assignment of any chose in 
action or right of action to the plaintiffs and/or their 
wives. Said substitute trustees did execute and deliver 
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a deed to plaintiffs and their wives conveying a one-fifth 
undivided interest in said premises, as aforesaid; the 
said deed being similar in form to the deed of October 3, 
1946, filed herein. 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan 
William T. Hannan 
Woodward Building 
Attorneys for Plaintiffs 

BAUMAN & BURNETT, 

600 F St., N. W. 

Washington 4, D. C. 

By /s/ John H. Burnett 
John H. Burnett 
/s/ Leonard C. Collins 
Leonard C. Collins 
917 15th St., N. W. 

Attorneys for Defendant 
Trustees 

123 Filed May 14 1951 Harry M. Hull, Clerk 

Plaintiff's Ex. No. 1 
Exhibit “A” 

Lease 

THIS LEASE, Made this twelfth day of August, A.D., 
1938, by and between EDITH GALT MISH, LUCY 
GALT HANGER, GERTRUDE GALT RICHARDSON, 
WILLIAM M. GALT, RACHEL C. S. GALT and WIL¬ 
LIAM R. BETTS, Surviving Trustees under the will of 
RALPH L. GALT, Deceased, and RACHEL C. S. GALT, 
as the widow of RALPH L. GALT, parties of the first 
part, (hereinafter called “Lessors”, which word shall be 
construed as including their heirs, executors, administra¬ 
tors, and assigns), and LOUISE NOONAN MILLER 
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and ALICE E. NOONAN, Trustees of the Estate of 
JOHN J. NOONAN, Deceased, parties of the second 
part, (hereinafter called the “Lessees”, which word shall 
include her heirs, executors, administrators and assigns), 

WITNESSETH: 

That for and in consideration of the rents, covenants 
and agreements hereinafter contained, and, on the part 
of the Lessees to be paid, observed and performed, the 
Lessors have let and demised, and by these presents do 
let and demise unto the Lessees the upper floors of prem¬ 
ises numbered 604 and 606 Ninth Street, Northwest, 
Washington, D. C., including the entrance way between 
the two stores and the portion of the cellar in which is 
contained the heating plant beneath the rear portion of 
the store known as 604 Ninth Street, Northwest, Wash¬ 
ington, D. C., to be used for the purposes of a hotel, for 
the term of Ten (10) years, commencing on the first day 
of August, 1938, and terminating on the thirty-first day 
of July, 1948, the Lessees yielding and paying therefor, 
unto the Lessors, at such place in the said City of Wash¬ 
ington as the Lessors may, from time to time, reasonably 
designate, as rent for said term as follows: The sum of 
TWELVE THOUSAND DOLLARS ($12,000) payable 
in monthly installments at the rate of ONE HUNDRED 
DOLLARS ($100.00) per month on the first day of each 
and every month. 

124 The Lessees covenant and agree to pay the Les¬ 
sors said rent during the term hereof and until 
possession of the demised promises is re-delivered to the 
Lessors free and clear; to pay all charges for gas and 
electricity and for water used on the demised premises 
and all wires, pipes, glass, plumbing, and other fixtures 
therein or used therewith repaired, whole, and of the 
same kind, quality and description, and in such good 
order and condition as the same may be put in during 
the tenancy, damage by accidental fire or other unavoid- 
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able casualty, or from reasonable wearing and use only 
excepted; that he will make all necessary repairs to the 
portion of the building covered by this Lease, including 
the roof thereof; to keep all erections and additions to 
the demised premises made during the term in good 
repair, order and condition as aforesaid. All property 
of any kind that may be on the premises shall be at 
the sole risk of the Lessees or those claiming through 
or under the Lessees. 

The Lessees further covenant and agree to save the 
Lessors harmless and indemnified from all loss, dam¬ 
age, liability, or expense incurred or suffered, by reason 
of the Lessees’ neglect or use of the demised premises, 
or of said building, or of anything therein, or of Lessees’ 
negligent use of gas, water, steam, electricity, fire or 
other agency, or by reason of any injury, loss or dam¬ 
age to any person or property upon the demised prem¬ 
ises resulting from any wrongful act or default or negli¬ 
gence of the Lessees, and to be answerable for all 
nuisances caused or permitted by Lessees on the demised 
premises, or caused by the Lessees in said building or 
on the approaches thereto; not to strip or overload, 
damage or deface the demised premises, or said building, 
or the fixtures therein or used therewith, not to permit 
any hole to be made in any of the same; not to suffer 
nor permit any trade or occupation to be carried on or 
use made of the demised premises which shall be unlaw¬ 
ful, unduly noisy, or offensive, or injurious to any 
125 person or property, or other than that of a hotel, 
or such as to increase the danger of fire or affect 
or make void any insurance on said building, or which 
may render any increased or extra premium payable for 
such insurance, or which shall be contrary to any law 
or ordinance, rule or regulation from time to time estab¬ 
lished by any public authority, to make such repairs 
between the second and third floors and the third and 
fourth floors as the Lessees and the Fire Marshal may 
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deem necessary for his protection in connection with the 
stairways. 

The Lessees covenant and agree, at their own expense, 
to furnish such heat to the first floors of said buildings 
as would come to said first floors of said buildings 
through the heating pipes which supply heat to the upper 
floors of said buildings 604 and 606 Ninth Street, North¬ 
west, Washington, D. C., demised by said Lease, and to 
maintain heating plant in good condition so as to ade¬ 
quately heat said buildings. 

And the Lessees covenant, at the expiration or other 
termination of this Lease, to remove all goods and 
effects from the demised premises not the property of 
the Lessors, and to yield up to the Lessors the demised 
premises in good repair, order and condition in all re¬ 
spects, reasonable wear and use thereof and damage by 
fire, storm, or other unavoidable casualty only excepted. 

All the foregoing covenants of the Lessees shall be 
in force without demand or notice during said term and 
for such further time as the Lessees, or any person or 
persons claiming under the Lessees, shall hold the 
demised premises. 

And the Lessors covenant, to and with the Lessees, 
that the Lessees observing and performing all the 
covenants and agreements on their part, shall possess 
and peaceably and quietly enjoy the said demised prem¬ 
ises throughout the said term. 

126 This Lease, is made on condition that, in case 
the whole or any part of the demised premises, or 
of said building, be destroyed or damaged by fire or 
other unavoidable casualty, or be taken, damaged or de¬ 
stroyed by public authority after the execution and be¬ 
fore the termination hereof, then this Lease may, at the 
election of the Lessors, within a reasonable time, be 
terminated; provided that, if the same be not so termi- 
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nated, and if the demised premises, or any part thereof, 
are rendered unfit for use and occupancy, a just and 
proportionate part of the rent, according to the nature 
and extent of the injury to the demised premises shall 
be suspended or abated until the premises shall have 
been put in as good condition for use and occupancy as 
at the time of such taking, damage or destruction. 

It is further hereby expressly understood and agreed 
by and between the parties hereto that this Lease is 
made subject to the express condition that, in the event 
the Lessors at any time during the term hereby created 
should receive an offer of purchase of said property, or 
that Lessors should decide at any time during the term 
hereby created to remodel or erect a new building on 
said lot, and the Lessors should accept said offer and 
sell, or decide to remodel said property, then and in such 
event the Lessors hereby reserve, and shall have the 
right at any time during the term of this Lease to termi¬ 
nate the same upon giving ninety (90) days’ written 
notice to the Lessees, either in person or by leaving the 
same upon the premises, of its intention so to do, and 
upon the expiration of said period of ninety (90) days, 
the Lessees covenant and agree to vacate and surrender 
the said leased premises to the Lessors. 

127 In the event of the termination of this Lease, 
as hereinabove provided, it is to be understood and 
agreed that the Lessors shall reimburse to the Lessees 
the unamortized cost of the repairs made or equipment 
installed by said Lessees to said premises and consented 
to in writing by the Lessors, and it is to be understood 
and agreed that the liability of the Lessors under this 
paragraph shall be restricted to an amount not in excess 
of THREE THOUSAND DOLLARS ($3,000.00), or such 
lesser amount as may be determined to be the actual 
cost of the installation of equipment such as plumbing, 
heating, plastering, and electrical, and repairs such as 
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floor refinishing, etc., as aforesaid, consented to in writ¬ 
ing by the Lessors, made to said premises by the Lessees, 
and npon cancellation of this Lease under the terms of 
this paragraph, in the event of the sale of said prem¬ 
ises, or should Lessors decide to remodel or erect a new 
building, then and in such event, Lessors agree to refund 
pro rata to the Lessees the agreed cost of said installa¬ 
tion of equipment or repairs which the unexpired term 
of said Lease bears to the whole Lease. 

This Lease is made on condition also that, if the 
Lessees shall neglect or fail to perform or observe any 
of the covenants or agreements herein contained on the 
Lessees’ part to be performed or observed, or if the 
estate of the Lessees hereby created shall be taken on 
execution or other process of law, or if the Lessees shall 
petition into bankruptcy, or be declared bankrupt or in¬ 
solvent according to law, or if a receiver or other similar 
officer shall be appointed to take charge of any part of 
the property of, or to wind up the affairs of, the Lessees, 
or if any assignment shall be made of the Lessees’ 
property for the benefit of creditors, then, and in either 
of the said cases, this indenture and agreement and the 
tenancy hereby created shall, at the option of the 
Lessors, be at once determined, and the said Lessors 
may seek to recover, and recover possession of the said 
premises by due legal procedeings, all and any no¬ 
tice whatsoever being hereby expressly waived by 
128 the Lessees. And the Lessees covenant that in 
case of such termination, the Lessees shall remain 
responsible for the residue of the said term for the full 
rent herein reserved, whether the demised premises re¬ 
main vacant or not, and shall be credited only with such 
amounts as shall be actually realized therefrom by the 
Lessors; in the event of any such termination, the Lessors 
may immediately recover from the Lessees the pro rata 
rent up to the time of termination, irrespective of th*» 
periods herein prescribed for the payment of rent. 




Any assent to any breach of, or any waiver of, any of 
the Lessees’ covenants by the Lessors, whether express 
or implied, shall not be construed to be a waiver, except 
in that specific instance, either of such covenants or of 
any subsequent breach thereof; the Lessees hereby waive 
all rights of notice or demand hereunder, and any notice 
from the Lessors to the Lessees relating to the demised 
premises, or the occupancy thereof, shall be deemed duly 
served if left at the demised premises addressed to the 
Lessees. 

The said Lessees hereby agree to pay one-half of any 
increase of taxes, general or special, in excess of the 
present amount of taxes, now assessed against the said 
property, after the date of this Lease, provided, how¬ 
ever, that the said Lessees are hereby given the right to 
contest said increase, as said Lessees deem advisable, 
said contest to consist either of legal action in the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia, or by appeal to the Board of Tax Appeals for 
the District of Columbia, or to any of the District Com¬ 
missioners, or any officer or agent thereof. 

IN WITNESS WHEREOF, on the day and year first 
above written, the parties hereto of the first and 
129 second parts have hereunto set their hands and 
seals. 

• • • • 

134 Exhibit “B” 

Washington, D. C. February 8, 1946 
SALES CONTRACT 

RECEIVED FROM David Zoslow\ and Hyman Zoslovf 
a deposit of Two Thousand Five Hundred Dollars 
($ 2,500.00) (Check) (Cash) to be applied as part pay- 
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ment of the purchase of Lot 22 Square 376 with improve¬ 
ments thereon known as 604-606 9th Street, N. W., in 
the District of Columbia upon the following terms of 
sale: 

One hundred and two thousands $102,000.00 HZ 

(1) Price Ninety Thousand Dollars ($ 90,000.00 ) 

One hundred two thousand $102,000.00 DZ 

(2) Purchaser agrees to pay Ninety Thousand Dollars 
($ 90,000.00) 

cash at the date of conveyance, of which sum this deposit 
shall be a part 

• • • • 

(7) Property is sold and shall be conveyed subject to 
an existing tenancy as follows: Three leases with ten¬ 
ants which have been examined by purchasers. See Par. 
19 on reverse hereof. 

• • • • 

135 (19) The Leases are to be transferred with 

the assignment of all rights and privileges. The 
purchasers are given, at their option, the right of serv¬ 
ing notices to vacate, as provided by the lease agree¬ 
ments on behalf of the sellers. 

(20) It is understood and agreed that the purchasers 
will pay $102,000. all cash for said property. 

(21) It is contemplated under this agreement by pur¬ 
chasers to acquire all of the right, title and interest in 
said property of William M. Galt, Robert R. Richardson, 
Lucy Galt Hanger, Harriet R. Keller, Edith Galt Mish, 
Estate of Ralph L. Galt, together with dower interest of 
his widow, Rachel C. S. Galt, it being understood that 
such interests represent complete ownership in said 
property. If for any reason the interest of the Estate 
of Ralph L. Galt and Mrs. Rachel C. S. Galt cannot be 
acquired at time of settlement purchasers agree to acquire 
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interest of remaining owners to said property under 
same terms and conditions, less proper reduction in 
purchase price of said property, as Title Company may 
find to be proportionate ownership interest in said prop¬ 
erty represented by Estate of Ralph L. Galt and of 

Mrs. Rachel C. S. Galt. 

/s/ Hyman Zoslow /s/ David Zoslow 

/s/ Hyman Zoslow /s/ David Zoslow 

Agent 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract. 

/s/ David Zoslow 
Purchaser 

/s/ Hyman Zoslow 
Purchaser 

/s/ Edith Galt Mish 
Seller 

• • • • 


136 Exhibit “C” 

NATIONAL SAVINGS AND TRUST COMPANY 
Fifteenth Street and New York Avenue, N. W. 
Washington 5, D. C. 

BLC-eo 

November 14, 1946 

Mrs. Louise Noonan Miller and 
Mrs. Alice E. Noonan, Trustees of the 
Estate of John J. Noonan, Deceased, 

Upper Floors 604-606 9th Street, N. W., 

Washington, D. C. 

Dear Mesdames: 

As Agents for the owners of premises known as 604- 
606 9th Street, N. W., Washington, D. C., in which you 
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occupy the upper floors as tenant, on the basis of a lease 
dated August 12, 1938, containing a provision that in 
the event the owners should accept an offer for sale, 
the Lessors have reserved the right at any time during 
the term of the lease, to terminate the same upon giving 
you 90 days written notice of the intention so to do, and 
that upon the expiration period of 90 days, you agreed 
to vacate and surrender the said leased premises, 

We hereby notify you that a contract of sale of this 
property to a bona fide purchaser has been duly signed 
and on the grounds of the above stipulation we are 
terminating said lease 90 days from the date of serving 
of this notice and that you are hereby given 90 days 
notice to vacate said premises on the 90th day from the 
serving of this notice on you. 

Very truly yours, 

NATIONAL SAVINGS AND TRUST COMPANY, 

By: /s/ (Illegible) 

Vice President. 

• • • • 

154 Filed May 14 1951 Harry M. Hull, Clerk 

Dejendxmts’ Motion for Summary Judgment 

Defendants move the Court to enter a summary judg¬ 
ment in defendants’ favor dismissing the action, on the 
ground that there is no genuine issue as to any material 
fact and that defendants are entitled to a judgment as 
a matter of law, for the following reasons: 

1. The complaint fails to state a claim against de¬ 
fendants upon which relief can be granted. 

2. All necessary parties have not been joined as 
plaintiffs, namely, all co-tenants at the time the accrual 
of the claims here asserted. 
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3. The statute of limitations has run as to the claims 
of three persons who were co-tenants with plaintiffs at 
the time of the accrual of the claims herein asserted; 
the bar of said statute as to one or more of said co- 
tenants bars the entire claim. 

• • • • 

155 Filed Jun 4 1951 Harry M. Hull, Clerk 

Supplemented Stipulation as to Facts 

It is stipulated and agreed by and between the re¬ 
spective parties hereto that: 

13. The Will of said Ralph L. Galt, creating the said 
testamentary trust, provided that “upon the death of my 
said son, to convert the whole of my said estate then 
existing into money, ” and to distribute the same in one- 
eighth shares to the following: 

(1) Dorothy Galt 

(2) Henrietta Jane Galt Finke 

both of Dayton, Ohio, 

(3) The Presbyterian Home of the District of Co¬ 
lumbia, a body corporate, of Washington, D. C. 

(4) The Lutheran Theological Seminary, a body cor¬ 
porate, of Gettysburg, Pennsylvania. 

(5) The Washington Home for Incurables, a body 
corporate, of Washington, D. C. 

(6) The Aid Association for the Blind of the District 
of Columbia, a body corporate, of Washington, D. C. 

(7) The Masonic and Eastern Star Home of the Dis¬ 
trict of Columbia, a body corporate, of Washington, D. C. 

(8) The Methodist Home of the District of Columbia, 
a body corporate, of Washington, D. C. 

Said son of Ralph L. Galt died September 25,1946. 
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14. All of the foregoing corporate beneficiaries, ex¬ 
cept the Lutheran Theological Seminary, were and 

156 are residents of the District of Columbia, and 
were amenable to the process of this Court from 

the date of the filing of this action to this time. 

15. The said substitute trustees appointed in C. A. 
No. 34,486, did not include in their account in said action 
any claim against the trustees of the Noonan Estate for 
damages. Said trustees distributed all of the physical 
assets of said Galt Estate to the eight beneficiaries named 
above in eight equal parts. The said substitute trustees 
were discharged August 13, 1948. The Order approving 
their final account and discharging them provided, among 
other things, that “the substitute Trustees be discharged 
and the surety on their undertaking be released, except 
as to prior defaults, if any.” 

• • • • 

157 Filed Jul 5 1951 Harry M. Hull, Clerk 

Motion for heave to Amend Complaint 

Come now the plaintiffs in the above entitled cause 
and move the Court for leave to file an Amended Com¬ 
plaint herein, adding as parties plaintiff the following, 
who constitute all of the residuary legatees of the estate 
of Ralph L. Galt who are living and reside within this 
jurisdiction: 

1. The Presbyterian Home of the District of Colum¬ 
bia, a corporation. 

2. The Washington Home for Incurables, a corpora¬ 
tion. 

3. The Aid Association for the Blind of the District 
of Columbia, a body corporate. 

4. Methodist Home of the District of Columbia, a 
corporation. 
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5. The Masonic & Eastern Star Home, a corporation 

6. Rebecca Zoslow. 

7. Edith Zoslow. 

• • • • 

158 Filed Oct 2 1951 Harry M. Hull, Clerk 

Order 

Upon consideration of the defendants’ motion for 
summary judgment, the points and authorities in sup¬ 
port of and in opposition to the motion and oral argu¬ 
ments; and also upon consideration of the motion for 
leave to amend the complaint by adding additional par¬ 
ties, the points and authorities in support of and in 
opposition to the motion for leave to amend; and it 
appearing to the Court that the adding of additional 
parties does not state an entirely new claim for relief, 
it is by the Court, this 2nd day of October, 1951, 

ORDERED that the defendants’ motion for summary 
judgment be and the same is hereby denied; and the 
plaintiffs’ motion for leave to amend the complaint by 
adding additional parties be and the same is hereby 
granted. 


159 Filed Nov 20 1951 Harry M. Hull, Clerk 

Amended Complaint for Breach of Contract of 
Sale and AgreeTruent of Lease , 
amd for Deceit 

First Count 

1. Jurisdiction of this action is conferred upon this 
Court by Title 11, Section 305-309 of the District of 
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Columbia Code, 1940 edition. The amount in contro¬ 
versy herein exceeds $3,000.00 exclusive of interest and 
costs. 

2. On or about February 8, 1946, the plaintiffs, David 
Zoslow and Edith Zoslow, his wife, and Hyman Zoslow 
and Rebecca Zoslow, his wife, entered into a written 
contract of sale with William M. Galt, Robert R. Rich¬ 
ardson, Lucy Galt Hanger, Harriet R. Keller and Edith 
Galt Mish, the defendant, The National Savings and 
Trust Company, acting as sole and exclusive agent 
160 for those persons who were the owners of a four- 
fifths (4/5ths) interest in the premises 604-605 
9th Street, N/W, Washington, D. C., which premises were 
sold in accordance with the said contract. The contract 
further providing, in effect, that it was the contempla¬ 
tion of the parties that the remaining one-fifth (l/5th) 
interest then held by the estate of Ralph L. Galt was to 
be acquired by the purchasers under the same terms and 
conditions as the contract of sale of the other four-fifths 
(4/5ths) interest. As it appears from the contract of 
sale, these premises were sold and later conveyed, in 
their entirety, subject to and on the basis of, certain 
lease agreements, among them a lease agreement dated 
August 12, 1938 by and between the then owners of 
premises of 604-605 9th Street and the defendants, the 
Estate of John J. Noonan. Among the representations 
and stipulations of said lease agreement and as an in¬ 
ducement of the sale was the representation that the 
premises contained a boiler or heating unit beneath the 
rear portion of the premises known as 604 9th Street, 
N/W, Washington, D. C., when in fact the National 
Savings and Trust Company knew or should have known 
and should have revealed to the plaintiffs that the said 
premises were not equipped with a heating plant. The 
plaintiffs, relying upon the aforesaid representations, 
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thereafter purchased and entered upon the premises in 
accordance with the contract aforesaid. 

3. As a result of the existing conditions whereby the 
heating plant or boiler had been removed some time be¬ 
fore the sale was made and did not exist on the prem¬ 
ises, the plaintiffs were required to install a heating 
plant in order to make the premises usable and habitable 
at the cost of over $8,000.00. The change in rearrange¬ 
ment of radiators and piping to connect the upper 
floors to the installed heating plant, electrical and neces¬ 
sary building alterations required the expenditures by 
the plaintiffs of $2,000.00 and by reason of the delay 
occasioned thereby in the use of the premises, the plain¬ 
tiffs suffered a loss of damages in their business in the 
sum of $10,000.00. 

WHEREFORE, plaintiffs claim judgment against the 
defendant, National Savings & Trust Company, in the 
sum of Twenty thousand ($20,000.00) Dollars besides 
interest and costs. 


Second Count. 

1. On November 14, 1946, the four-fifths (4/5ths) in¬ 
terest on premises described in the first count were 

conveyed to the plaintiffs subject to a lease 
161 dated August 12, 1938, by and between the then 
owners of 604-605 9th Street, N/W, and the de¬ 
fendants herein, Louise Noonan Miller and Alice E. 
Noonan, as trustees for the estate of John J. Noonan, 
deceased, said lease providing for the rental of the upper 
floors and the entrance ways of the said premises to the 
portion of the cellar in which was contained a heating 
plant. 

2. On February 12, 1947, the trustees of the said 
Noonan estate surrendered the said premises to the 
National Savings and Trust Company, purporting to be 
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agents for the plaintiffs as owners of the four-fifths 
(4/5ths) interest aforesaid and also as agents for the 
remaining one-fifth (l/5th) interest. 

3. On June 30, 1947, Charles V. Koons and Thomas 
M. Raysor, as substitute trustees under the will of Ralph 
L. Galt, conveyed the remaining one-fifth (l/5th) interest 
in said estate to the plaintiffs. 

4. On February 12, 1947, at the time that the said 
premises were surrendered by the defendant lessees to 
the plaintiffs, the following as beneficiaries under the 
estate of Ralph L. Galt were owners of the one fifth 
(l/5th) interest in the premises which was not con¬ 
veyed to the plaintiffs until the date set forth above. 
The defendants, the Presbyterian Home of the District 
of Columbia, the Washington Home for Incurables, The 
Aid Association of the Blind, the Methodist Home of the 
District of Columbia, and the Masonic and Eastern Star 
Home, were beneficiaries under said will of Ralph L. 
Galt and thus, in accordance with the ruling of this 
Court, due to their ownership of a portion of the one- 
fifth (l/5th) interest outstanding as aforesaid, are neces¬ 
sary parties to this action and are all residents of the 
District of Columbia. Said defendants have been notified 
of the pendency of this suit, but as yet have not inter¬ 
vened as party plaintiffs. The other beneficiaries under 
the will of Ralph L. Galt, namely; Dorothy Galt, Hen¬ 
rietta Jane Galt Finke, and the Lutheran Theological 
Seminary, a body corporate, are non-residents of the 
District of Columbia and thus, not amenable to the 
process of this Court from the date of the filing of this 
action to this time. They, too, have been notified of the 
pendency of this suit and their rights herein, but have 

not intervened as party plaintiffs. 

5. By the terms of the lease the said lessees 
agreed “not to strip or overload, damage or deface 


162 
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the demised premises, or said building, or the fixtures 
therein or used therewith, not to permit any hole to be 
made in any of the same;” and agreed “to yield up to 
the lessors the demised premises in good repair, order 
and condition in all respects, reasonable wear and use 
thereof and damage by fire, storm, or other unavoidable 
casualty only excepted.” The said lease by the terms of 
the contract of purchase of the premises was transferred 
and assigned to the plaintiffs with all rights and privi¬ 
leges thereunder. 

6. During the term of the lease aforesaid, the defend¬ 
ants, Miller and Noonan, with the consent or acquiescence 
of the defendant National Savings & Trust Company, 
caused to be removed from the premises aforesaid, the 
entire heating plant that had been located in the build¬ 
ing at the time of the original letting, contrary to the 
terms of the lease aforesaid. The said defendants have 
failed to replace the said heating plant, and failed, dur¬ 
ing the term of the lease, to keep the premises in good 
repair, order and condition in all respects, and on the 
other hand wmrked considerable damage upon the said 
premises rendering them unfit for occupancy so that the 
plaintiffs were caused to expend large sums of money 
for the replacement of the heating plant and the repair 
of the said premises, thereby suffering the loss of the 
use of the premises for a considerable time, having all 
the upper floors vacant even at present and unhabitable 
due to the condition of devastation in the buildings, 
which as a result caused expenses for replacements and 
loss of expected income. 

WHEREFORE, the plaintiffs claim damages against 
the defendants, Louise Noonan Miller and Alice E. 
Noonan, as trustees for the estate of John J. Noonan, 
deceased, in the sum of Twenty thousand ($20,000.00) 
Dollars, besides interest and costs. 

• • • • 
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164 Filed Nov 26 1951 Harry M. Hall, Clerk 

Answer of Miller and Noonan, Trustees, 
to Amended Complaint 

First Defense 

The complaint fails to state a claim against these 
defendants upon which relief can be granted. 

Second Defense 

The First Count states a claim against the National 
Savings & Trust Company, co-defendant, and does not 
state a claim against these defendants. 

Answering the Second Count, these defendants admit 
the allegations in Paragraphs 1, 2, 3 and 4; deny that 
the lease referred to in Paragraph 5 was transferred 
and assigned to the plaintiffs with all rights and privi¬ 
leges thereunder; said lease was transferred and assigned 
to defendants Hyman Zoslow and Rebecca Zoslow, his 
wife; deny that they caused to be removed from the 
premises described the entire heating plant that had 
been located in the building at the time of the original 
letting; admit that said heating plant has not been re¬ 
placed; deny that they failed to keep the premises in 
good repair, order and condition in all respects, and 
deny that they worked considerable damage upon said 
premises. As to the remaining allegations in Para- 

165 graph 6, these defendants have no knowledge or 
information sufficient to form a belief as to the 

truth of the same. All allegations of the amended com¬ 
plaint not admitted are denied. 

Third Defense 

There is a misjoinder of plaintiffs and defendants. 
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Fourth Defense 

Plaintiffs’ claims are barred by the statute of limita 
tions. 


Fifth Defense 

At the time of said lease to these defendants, on 
August 12, 1938, said premises were out of repair. 
These defendants placed the same in repair at their 
own expense. On February 12, 1947, the time when 
these defendants surrendered these premises, said prem¬ 
ises were in a state of repair equal to or better than the 
state of repair in which they were at the time of said 
letting. 

* • • • 

166 Filed Nov 27 1951 Harry M. Hull, Clerk 

Answer of Defendant National Savings 
and Trust Company to Amended Complaint 

First Defense 

1. Answering the First Count of the Amended Com¬ 
plaint, this defendant admits the jurisdiction of this 
court and admits that on or about February 8, 1946 a 
contract for the sale of premises 604-606 Ninth Street, 
Northwest, Washington, D. C., was entered into by and 
between the owners of an undivided four-fifths (4/5) in¬ 
terest in said property, as sellers, and the plaintiffs 
David Zoslow and Hyman Zoslow, as purchasers, and 
this defendant admits that it was then acting as rental 
agent for said property, but it denies that it was acting 
as the sole and exclusive agent for the owners of said 
undivided four-fifths (4/5) interest in said property. 
This defendant admits that said contract provided, 
among other things, as follows: 

(7) Property is sold and shall be conveyed subject 
to an existing tenancy as follows: Three leases with 
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tenants which have been examined by purchasers. See 
Par. 19 on reverse hereof. 

(19) The Leases are to be transferred with the 
assignment of all rights and privileges. The purchasers 
are given, at their option, the right of serving notices 
to vacate, as provided by the lease agreements on behalf 
of the sellers. 

167 (21) It is contemplated under this agreement 

by purchasers to acquire all of the right, title and 
interest in said property of William M. Galt, Rob¬ 
ert R. Richardson, Lucy Galt Hanger, Harriet R. Keller, 
Edith Galt Mish, Estate of Ralph L. Galt, together with 
dower interest of his widow, Rachel C. S. Galt, it being 
understood that such interests represent complete owner¬ 
ship in said property. If for any reason the interest 
of the Estate of Ralph L. Galt and of Mrs. Rachel C. S. 
Galt cannot be acquired at time of settlement purchasers 
agree to acquire interest of remaining owners to said 
property under same terms and conditions, less proper 
reduction in purchase price of said property, as Title 
Company may find to be proportionate ownership interest 
in said property represented by Estate of Ralph L. Galt 
and of Mrs. Rachel C. S. Galt. 

This defendant admits that at the settlement of the 
sale under said contract on or about November 14, 
1946, an undivided four-fifths (4/5) interest in said prop¬ 
erty was conveyed to the plaintiffs as tenants by the 
entirety, and it admits that said three lease agreements 
were transferred to the purchasers at the settlement, 
one of which was dated August 12, 1938, by and between 
the owners of said property and the trustees of the estate 
of John J. Noonan, deceased, but it denies that as an 
inducement of the sale any representation was made by 
said lease or otherwise with respect to a boiler or heat¬ 
ing unit beneath the rear portion of premises 604 Ninth 
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Street, N. W., and it denies each of the other allegations 
of the First Count not herein specifically admitted. 

This defendant makes no answer to the Second Count 
of the Amended Complaint, inasmuch as the allegations 
thereof do not pertain to this defendant. 

Second Defense 

1. The Amended Complaint fails to state a claim 
against this defendant upon which relief can be granted. 

168 Third Defense 

1. This defendant adopts herein the allegations of the 
First Defense, and says that the plaintiffs have waived 
any right they may have had to recover damages against 
it as alleged in the complaint. 

Fourth Defense 

1. The claims asserted in the Amended Complaint are 
barred by the statute of limitations. 

• • • • 

177 Filed Feb 1 1952 Harry M. Hull, Clerk 

Pretried Proceedings 
Statement of Nature of Case: 

This is a claim by the plaintiffs in two counts. The 
first count states a claim against the National Savings 
& Trust Co. The second count states a claim against 
Louise Noonan Miller and Alice E. Noonan as trustees 
for the estate of John J. Noonan, deceased. Defendants 
3, 4, 5, 6 and 7 are named defendants under F. R. C. P. 
19(a) and have a claim against said trustees similar in 
character to the claims of plaintiffs, as more fully ap¬ 
pears hereafter under Count 2. Defendants 3, 4, 5, 6 and 
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7 have no claim against the National Savings & Trust 
Co. The plaintiffs contend that defendants 3, 4, 5, 6 & 7 
are not entitled to any recovery. 

Ct. 1. Plaintiffs claim in Count 1 that they entered 
into a written contract of sale and purchase with the 
named owners of 4/5 interest of premises 604-606 Ninth 
Street, N. W., Washington, D. C.; that National Savings 
& Trust Co. acted as sole and exclusive agent for the 
owners of said 4/5 interest; that National Savings & 
Trust Co. represented to plaintiffs that the premises con¬ 
tained a boiler or heating unit beneath the rear portion 
of 604-9th Street, N. W., when in fact the National 
Savings & Trust Co. knew or should have known that 
said premises had no boiler or heating unit Plaintiffs 
claim that the boiler or heating unit had been removed 
before the sale and was not on the premises and as a 
result plaintiffs suffered the following damages: In¬ 
stallation of heating plant, $8,000.00; connecting of heat¬ 
ing plant, $2,000.00; damages suffered in plaintiff’s busi¬ 
ness by delay in use of premises, $10,000.00. 

178 Ct. 2. Plaintiffs’ claim that the said 4/5 in¬ 
terest was conveyed to them on November 14, 
1946, subject to a 10-year, written lease dated August 
12, 1938, in which said Trustees were lessees, holding 
thereunder the upper floors of 604-606 9th Street, N. W., 
also entrance ways and that part of the basement in 
which there was a heating plant. On November 14, 
1946, the National Savings & Trust Co., purporting to 
be agents for said premises, gave the Trustees notice to 
quit said premises and notice of termination of said 
lease, as by the terms of said lease provided. On Feb¬ 
ruary 12, 1947, said trustees surrendered said premises 
to National Savings & Trust Co. On that last date, there 
was an outstanding 1/5 interest in said premises vested 
in the devisees of Ralph L. Galt, deceased, who had 
owned said 1/5 interest during his life time. The plain- 
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tiffs claim that the Trustees wrongfully removed the 
said heating plant, refused to replace the same, failed 
to surrender said premises in good repair, order and 
condition, reasonable wear and use thereof and damages 
by fire, storm, or other unavoidable casualty only ex¬ 
cepted, contrary to the covenants of the lease. Plain¬ 
tiffs also claim such failure of the Trustees so to sur¬ 
render said premises caused plaintiffs $80,000.00 damage 
in replacing said heating plant, repairs to said premises, 
loss of use and rental of said premises. 

It is agreed that the owners of the 1/5 interest at the 
time of said surrender are holders of 8 equal portions, 
(1) Dorothy Galt, (2) Henrietta J. G. Finke of Dayton. 
Ohio, (3) The Presbyterian Home of the District of Co¬ 
lumbia, a body corporate, (4) The Lutheran Theological 
Seminary, a body corporate, a Gettysburg, Pennsylvania, 
(5) The Washington Home for Incurables, a body 
179 corporate, (6) The Aid Association for the Blind 
of the District of Columbia, a body corporate, (7) 
The Masonic and Eastern Star Home of the District of 
Columbia, a body corporate, (8) The Methodist Home of 
the District of Columbia, a body corporate. It is also 
a,greed that the necessary parties to this action are only 
parties (3), (5), (6), (7) and (8), above. 

The defendant, National Savings & Trust Co. denies 
any representations made by it as to the presence or 
non-presence of said heating plant, claim they are with¬ 
out any knowledge thereof, and further assert that the 
plaintiffs had complete opportunity to observe the pres¬ 
ence or non-presence of the heating plant in said prem¬ 
ises 604-606 - 9th Street, N. W., prior to entry into 
agreement for the purchase of said premises and, fur¬ 
ther, that nine months elapsed between the contract to 
purchase and settlement thereof. National Savings & 
Trust Co. asserts that plaintiffs knew or should have 
known of the non-existence of the heating plant and 
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therefore are barred from any recovery in connection 
therewith. 

Defendant Trustees deny the removal of the heating 
plant; deny that they failed to surrender said premises 
in good repair; assert that said premises were surren¬ 
dered in better repair than when taken by said Trus¬ 
tees. The Trustees further assert that prior to August 
12, 1933, John J. Noonan owned premises 608-610 Ninth 
Street, N. W., Washington, D. C., that he leased said 
premises 604-606 Ninth St., and operated all four prem¬ 
ises as one unit; that sometime unknown to the Trustees 
but in the Nineteen Hundred and Twenties said Noonan 
installed a single heating unit for all four premises; that 
said unit was placed in said Noonan’s premises and the 
heating unit in premises 604-606 9th was abandoned; 
that such actions of said Noonan were with the knowl¬ 
edge and consent of the National Savings & Trust Co., 
the then duly authorized agent for said premises. 

180 The National Savings and Trust Co., and the 
Trustees also claim that there is misjoinder of 
plaintiffs and defendants, in that the original claim of 
plaintiffs was filed by David and Hyman Zoslow and 
was not filed by all of the joint holders of the fee of 
said premises 604-606 9th St., N. W., and that the Statute 
of Limitations had run on the claims of the plaintiffs 
not named in the original complaint and that statute thus 
barred all claims of all plaintiffs; that the plaintiffs 
Edith Zoslow and Rebecca Zoslow, as well as defendants 
3, 4, 5, 6 and 7 were improperly joined as plaintiffs and 
defendants herein. 

The National Savings and Trust Co., and the Trustees 
also claim that the heating plant was removed from the 
premises more than three years before the commencement 
of this action and that any claim for damages by reason 
thereof is barred by the Statute of Limitations. 
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Stipidations 

It is stipulated that the original Stipulation and Sup¬ 
plemental Stipulation as to Facts shall remain and be in 
full force and effect for the purposes of this trial and 
that the Exhibits attached thereto and exhibits initialed 
by the pretrial judge may be received in evidence without 
formal proof, subject to relevancy and materiality, com¬ 
petency. 

• • • • 


183 Filed Feb 19 1952 Harry M. Hull, Clerk 


Directed Verdict and Judgment 

This cause having come on for hearing on the 18tb 
day of February, 1952, before the Court and a jury 
of good and lawful persons of this district, to wit: 


William J. A. Rapp 
Clarence J. Desper 
Esther B. Kressin 
Ellie B. Kelley 
Estella F. Kresileu 
Harry F. Bachman 


Frank J. Schmidt 
Frances G. Leffler 
Nelson R. Bodnick 
Bernard C. Garrison 
Rosemary J. Maynard 
John W. Lambert 


who, after having been duly sworn to well and truly try 
the issues between David Zoslow, Edith Zoslow, Hyman 
Zoslow, and Rebecca Zoslow, plaintiffs and Louise Noonan 
Miller and Alice E. Noonan, as Trustees for the estate 
of John J. Noonan; Presbyterian Home of the District 
of Columbia; Washington Home for Incurables; The Aid 
Association of the Blind; Methodist Home of the District 
of Columbia; and the Masonic and Eastern Star Home, 
defendants and after this cause is heard and given to the 
Jury in charge, they upon their oath say this 19th day 
of February, 1952, that they find for said defendants 
against said plaintiffs by the Direction of the Court 
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WHEREFORE, it is adjudged that said plaintiffs take 
nothing by this action, that said defendants go hence 
without day, be for nothing held and recover of plain¬ 
tiffs their costs of defense. 

HARRY M. HULL, Clerk 
By /s/ Raymond D. Clark 
Deputy Clerk 

By direction of 

Judge ALEXANDER HOLTZOFF 

• • • • 

184 Filed Feb 25 1952 Harry M. Hull, Clerk 

Motion to Set Aside Judgment and for New Trial 

Comes now the plaintiffs, by their attorneys, and move 
the Court to set aside the judgment in the above action 
and grant a new trial, and for reasons therefor refers 
this Honorable Court to the Points and Authorities at¬ 
tached hereto. 
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186 Filed Mar 14 1952 Harry M. Hull, Clerk 

Order Overriding Motions to Set Aside 
Judgments and for New Tried 

Upon consideration of plaintiffs’ motions to set aside 
the judgments herein in favor of the defendants and for 
a new trial, it is by the Court this 14 day of March, 
1952, 

ORDERED, that said motions be and the same hereby 
are overruled. 


• • • • 

187 Filed Apr 7 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of April, 1952, that 
David Zoslow., et al ., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgments of this Court entered on the 19th day of Feb¬ 
ruary , 1952 in favor of the defendants. National Savings 
& Trust Co., and in favor of Louise Noonan Miller a/nd 
Alice E. Noonan, trustees Estate of John J. Noonan 
against said plaintiffs. 

• • • m 

3 Proceedings 

(A jury of twelve was duly impanelled and sworn; 
and two alternate jurors were then duly impanelled 
and sworn.) 


Opening Statement on Behalf of Plaintiffs 

MR. HANNAN: May it please the Court, ladies and 
gentlemen of the jury: 

This is an action by the plaintiffs, Mr. and Mrs. 
Hyman Zoslow and Mr. and Mrs. David Zoslow, against 
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the National Savings & Trnst Company and the Estate 
of John J. Noonan, as represented by Mrs. Noonan. 

The snit arises ont of a transaction with respect t<r 
the purchase of the properties 604 and 606 Ninth Street, 
Northwest. Yon perhaps may be familiar with that area, 
just adjacent to title Little Theatre on Ninth Street. So 
in today’s trial and the days following there will be these 
properties concerned, 604 and 606 Ninth Street, which 
are directly under contract, and there will also be 
4 testimony on 608 and 610 Ninth Street, which are 
adjacent. 

And again, to orientate yon in the situation, for quite 
some time the four of these premises, 604-610 Ninth 
Street, as far as the second, third and fourth floors were 
concerned, were used and operated as the Gilbert Hotel 
However, on the first floors were stores. Peoples Drug 
Store occupied 606, and in 604 a man named Pasquali 
had a shoe repair store. 

The evidence in this case will show that the Zoslows, 
the plaintiffs, were engaged in the shoe repair and valet 
business, and had occasion to look for a building in which 
to locate their business, because their lease had expired 
and they had to find another location. They were cater- 
comered from this site for some period previously, and 
therefore were familiar with the neighborhood. 

After inquiry it was determined that 604-606 Ninth 
Street was handled by the National Savings & Trust 
Company, which is a defendant here. The plaintiffs, 
with their manager and business agent, Mr. Ostrower, 
who will testify—he is sitting in the back of the court 
room at the present time—went to the National Savings 
& Trust Company to make inquiry as to the purchase of 
604-606 Ninth Street. They were introduced to Mr. 
Colton. Mr. Colton was then vice president of the Na¬ 
tional Savings & Trust Company, and he is now presi- 
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dent of the National Bank of Washington. Mr. Colton 
was advised of their immediate need for a prop- 

5 ertv, and their seriousness in this property was 
well shown by the fact that that very day, upon 

Mr. Colton’s telling them that as far as he was con¬ 
cerned the heirs of the property’s price was $90,000, a 
contract of sale was drawn that day for $90,000. 

The Zoslow’s advised Mr. Colton of the purpose for 
which they wanted the property. They wanted to use 
the first floors as stores and the upper floors as living 
quarters. 

Mr. Colton said the National Savings & Trust Com¬ 
pany had been rental agents for these premises for many, 
many years, and said that the relationship between the 
tenants and the building owners and the situation con¬ 
cerning the buildings themselves could best be gained by 
the leases, which were very explicit. 

Mr. Colton called for the files and showed these folks 
the leases covering the premises. There was a lease to 
Peoples Drug Store; there was a lease to Pasquali for a 
shoe repair shop; and there was a lease to the Noonan 
Estate for the upper three floors, which were then part 
of the Gilbert Hotel. 

Mr. Colton was also advised that these people did not 
want to alert or alarm the then tenants of the property, 
because it might interfere with the sale, and if Mr. Col¬ 
ton would carry on the negotiations for sale they would 
wait on his pleasure. 

Thereupon Mr. Colton showed them the leases, and 
they read the leases, and in the leases, among other 

6 things, were contained recitals at numerous places 
that there was in the basement of 604, under the 

store occupied by Mr. Pasquali, a furnace, and that fur¬ 
nace heated the rest of the premises by pipes passing 
through the stores. All three leases contained references 
to this fact, and the plaintiffs relied on this reference. 
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At this time it was around February of the year. 
Plaintiffs had been in Peoples Drug Store many times 
for sandwiches or things like that, and it gave every 
evidence of being heated, and the leases themselves said 
these premises were heated from a furnace in the base¬ 
ment of 604. 

Relying upon these representations, the plainitffs then 
signed a contract which was prepared by Mr. Colton at 
that time at the bank, in which is recited and made spe¬ 
cific the fact that the sale is predicated on the leases 
which plaintiffs had read. 

Thereafter, the evidence will show, the plaintiffs were 
contacted by Mr. Colton, who advised them that some of 
the heirs did not want to sell for that price, but would 
sell for $102,000, which was subsequently agreed to by 
the plaintiffs in this case. Considerable time followed, 
because the heirs were scattered throughout the country. 
Subsequently there came a time when they were to settle. 

In the meantime, it had developed that one of 
7 the heirs of this property, by the name of G-alt, had 
died, leaving a will, and one Betts was trustee and 
represented that deceased heir. It represented a one- 
fifth interest in the property. Mr. Betts died pending 
settlement on this sale, so the Zoslows went ahead and 
settled at the Title Company for four-fifths of the title 
interest to the two properties, and negotiations were con¬ 
tinuing to appoint somebody in Mr. Betts’ stead to fol¬ 
low through and sell that one-fifth interest. Subsequently 
that one-fifth interest was purchased by the Zoslows, and 
part of the purchase price was allocated to that estate. 
That is what brings in the additional parties whom you 
heard mentioned. These parties are the Presbyterian 
Home of the District of Columbia, the Washington Home 
for Incurables, the Aid Association of the Blind, the 
Methodist Home of the District of Columbia, and the 
Masonic and Eastern Star Home. While they are named 
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defendants, actually they stand in the same position with 
the plaintiffs in this case in that they are the heirs under 
this one-fifth interest, and will share in whatever is ob¬ 
tained through that estate. 

Leaving that for a second, the other defendant in this 
case is the Noonan Estate, and the Noonan Estate is a 
defendant by reason of terms in the lease. They had 
signed a lease for the upstairs portion of these premises 
in 1938—and this was 1946. It was a ten-year lease and 
still had several years to run. There was a pro- 
8 vision in the lease that if at any time the owners 
wanted to sell, they could give a 90-day notice and 
terminate the lease at the end of the 90-day notice. At 
the time of the purchase of the four-fifths interest by the 
plaintiffs, that lease was still in existence, and the sellers 
transferred to the plaintiffs, to the Zoslows, their rights 
and their title under the lease. In other words, the pur¬ 
chasers received the rights that the original owners had 
so far as the lease was concerned. 

In that lease between the Noonan Estate, the defend¬ 
ants here, and the then owners, we will show, first of all, 
that it recited there was a furnace under 604 Ninth Street 
and that it heated the rest of that building. We will 
show further that the lease provided that so long as the 
tenants were in there, the tenants should maintain the 
place as a hotel and keep it in repair, and should sur¬ 
render it at the termination of the lease in good repair. 

Subsequently the lease was ended, and upon the termi¬ 
nation of that lease and the termination of the Peoples 
Drug Store lease and the termination of Mr. Pasquali’s 
lease, then, for the first time, the plaintiffs went on the 
premises, and at that time they found the premises were 
in a shambles so far as the second, third, and fourth 
floors were concerned. They found there was no furnace 
at all in the basement, none whatsoever, but sometime 
previously—and we don’t know when, nor does it mat- 
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ter, as the Court will instruct you—sometime pre- 

9 viously that furnace had been removed and pipes 
run to heat the top floors of 604 and 606 Ninth 

Street, but there was no furnace and no way to heat this 
building, because the only heat it had came from next 
door, which was owned by the Noonan Estate. 

Plaintiffs further found that in 606 the whole center 
section of the building had been torn out, from the roof, 
a skylight, right clear down. There was a section as 
large as this (indicating) square, and holes had been 
punched into the wall of 608, and not only holes, but 
they had thrown across drawbridges at each floor to con¬ 
nect the two buildings. 

These acts, of course, were in violation of the District 
of Columbia regulations, and in violation of the covenant 
to surrender the premises in good repair. And they had 
further put holes between 606 and 608 to create access 
between the two buildings. 

We will show the roof was leaking, the electrical equip¬ 
ment was out of repair, and as a result of this the pur¬ 
chasers of this building were forced to expend huge sums 
of money in order to put this building into shape so that 
it could be used as habitation under the District of Colum¬ 
bia Building Code; and they were forced to put in a new 
furnace and reconnect these pipes. 

Having shown that, we will, of course, expect a verdict 
at your hands. 

10 THE COURT: Mr. Lynham. 

Opening Statement on Behalf of Defendant 
National Savings & Trust Company 

MR. LYNHAM: May it please the Court and ladies 
and gentlemen of the jury: 

I represent the National Savings & Trust Company. 
Our evidence will show you that plaintiffs, Hyman and 
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David Zoslow, were brought to the National Savings & 
Trust Company by Mr. Beall of the American Security 
Company, who introduced them to National Savings & 
Trust Company as being interested in buying this prop¬ 
erty. 

Mr. Beall introduced them to Mr. Colton, then vice 
president of National Savings, and told Mr. Colton their 
clients were interested in buying the premises, and that 
is what led to negotiations for the purchase. 

The original offer was submitted by plaintiffs on Feb¬ 
ruary 8, 1946, but the evidence will show that the settle¬ 
ment and sale did not take place until November 1946, 
some eight or nine months later. 

Mr. Colton, when he discussed the purchase of this 
property with these plaintiffs, turned over for their exam¬ 
ination the three leases— 

THE COURT: I suggest you speak a little louder. 

MR. LYNHAM: These three leases contained provi¬ 
sions which referred to the condition of the heating plants 
on these pieces of property. You see, there were 
11 two pieces involved, 604 and 606 Ninth Street, and 
the evidence will show heat for premises 604, 
with which National Savings is primarily concerned, was 
furnished for that building by a heating plant located in 
another building. 

Mr. Colton wanted to make sure, as we will show you, 
that the purchasers were familiar with the provisions of 
the leases so they would know what the conditions were, 
plus through their own inspection. The purchasers exam¬ 
ined the leases and the evidence will show they were 
familiar with the premises. Mr. Colton of National Sav¬ 
ings did not make any representations himself about the 
condition of the property, but he showed plaintiffs these 
leases. By the evidence we will establish that the leases 
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were not prepared by National Savings, bnt had been 
prepared by other counsel and turned over to National 
Savings, who acted as rental agent for the property. 

As I said before, some eight or nine months elapsed 
between the time this offer was made by the Zoslows and 
the time of settlement, and the evidence will also show 
yon that the property was not only known to the Zos¬ 
lows, being engaged in business almost across the street, 
but that before this settlement was made they actually 
inspected the property; and we say they either actually 
knew what the condition of the property was, or were 
negligent, as they should have known what the premises 
contained. 

12 If you find the facts as I have outlined them to 
you, I will ask, at the conclusion of the case, that 
you find a verdict for the National Savings & Trust Com¬ 
pany. 

Opening Statement on Behalf of Defendants Louise 
Noonan Miller and Alice E. Noonan, Trustees 
for the Estate of John J. Noonan, 

Deceased . 

MR. BURNETT: May it please the Court, and ladies 
and gentlemen of the jury: 

Mr. Collins and I represent Mrs. Noonan and Mrs. 
Miller, trustees of the John J. Noonan Estate. 

Mr. John J. Noonan, during his lifetime, in 1932, owned 
premises 608 and 610 Ninth Street, Northwest In that 
year he leased from the heirs of the Galt Estate the 
upper floors, namely, floors two, three and four, of 604 
and 606 Ninth Street. That lease was to run for five 
years. 

During the time of Mr. Noonan’s occupancy of the 
premises, for some reasons or another unknown to these 
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present defendants, Mrs. Noonan the widow and Mrs. 
Miller the daughter, the furnace that had been and was 
under 604 Ninth Street was disconnected, and Mr. Noonan, 
under his agreement with the heirs, undertook to and did 
furnish heat to the premises 604 and 606 Ninth Street, 
those that he leased, namely, the second floor and above 
and the floors below. 

On March 5, 1935, Mr. Noonan died. His widow and 
Mrs. Miller, as trustees of his estate, assumed the lease 
and carried it on to its termination. At that time 
13 the premises 604, 606, 608 and 610 were leased to 
a man by the name of Heare, H-e-a-r-e, who ran 
what was called the Hotel Inn. That was, in the scheme 
of hotels in the District of Columbia, probably at the 
bottom. 

The lease which Mr. Noonan had made in 1932 ex¬ 
pired, whereupon Mrs. Miller and Mrs. Noonan made a 
new lease on August 12, 1938, with the heirs of the Galt 
Estate, one of whom at that time was Mr. William R. 
Betts, the testamentary trustee of Ralph Galt. He owned 
a one-fifth interest in the property. There were five 
equal undivided interests in all. 

This lease provided that the tenants, Mrs. Miller and 
Mrs. Noonan, should make all necessary repairs. It per¬ 
mitted them to maintain a hotel there. It did not require, 
as counsel for the plaintiffs said, that they maintain a 
hotel there. The limitation was that they should use it 
only for hotel purposes. 

There was another clause in the lease that said that 
the portion where the furnace was located in 604 Ninth 
Street was also rented to the lessees Miller and Noonan. 

As counsel for the National Savings & Trust Company 
told you, this lease of August 12, 1938, was prepared by 
Mr. Martin O’Donoghue at the request of the National 


49 A 


Savings & Trust Company. That bank was solely the 
rental agent for these properties. The leases pro- 

14 vided that repairs should be made by the tenants, 
and National Savings & Trust Company had no 

interest other than the collection of the rents. 

Mr. O’Donoghue took the old lease, which had this 
clause in it,— 

MB. HANNAN: If Your Honor please, I don’t think 
any allusion should be made to the lease that would 
change its provisions. 

THE COURT: I will not pass on that now. 

MB. BUBNETT: In the new lease of August 12, 
1938, that clause was left in as it had been before. The 
premises in 1932 were rented for $80. In 1938 the rent 
was raised to $100. The rooms rented from the Galt 
Estate were some 56 in number. Those owned by Mr 
Noonan were 27 in number. 

Now, in 1938, when this Lease was acquired by Mrs. 
Noonan and Mrs. Miller, they went in and took posses¬ 
sion under the lease, and expelled the old tenant who had 
had a lease under Mr. Noonan. The premises were in a 
very, very sorry state, dirty, filthy, and Mr. Heare was 
turned out of the premises. His lease expired at the 
same time as the other lease. 

Mrs. Miller, who was handling the matter of the trus¬ 
teeship at that time because her mothep is quite elderly 
at the present time and physically somewhat incapaci¬ 
tated and will not be here at the trial—Mrs. Miller under¬ 
took to sublet 604, 606, 608 and 610, or to sublet 604 and 
606 and let the other two buildings, to the Gilbert 

15 Hotel. She had that right under the lease. 

When a representative of the Gilbert Hotel 
looked at it, he said he would not rent it under the cir- 
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cumstances. The same conditions as to repair were in 
the lease in 1938 as in 1932. Yon call it a hotel. It was 
hardly more than what you might call a low lodging 
house. 

So under the agreement with the Gibert Hotel, Mrs. 
Miller, on behalf of herself and her mother, spent sev¬ 
eral thousand dollars getting the premises in repair— 
painting, plastering, cleaning up, pointing, and so forth— 
and in arranging for heat in the premises. There had 
been complaints by the tenants that the heating plant that 
was in the basement of 610 was utterly incapable of 
heating the buildings. So she spent many thousands of 
dollars in getting a new heating plant in 608 and connect¬ 
ing new heating apparatus to 604 and 606, which were not 
her properties. The Gilbert Hotel also installed water 
basins in every room in 604 and 606, which theretofore 
had had none. 

So w’hen Mrs. Miller and Mrs. Noonan took possession 
of these premises, they put them in much better condi¬ 
tion— 

THE COURT: I don’t think all this past history is a 
part of this case. 

MR. BURNETT: That is our defense, if the Court 
please. If we took the premises in a sorry condition and 
improved them, and that improvement continued, 
16 and we surrendered them in a better condition 
than they were at the time we took them over, 
there is no liability. 

THE COURT: The issues, and I understand them, 
are that the defendants whom you represent are charged 
with removing certain heating appartus from the prem¬ 
ises, and that is the only issue so far as your clients are 
concerned. 

MR. HANNAN: No, Your Honor. The dilapidated 
condition of the roof, the wiring,— 
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THE COURT: Very well. Proceed in your own way. 

MR. HANNAN: It goes to the whole condition of the 
buildings. 

THE COURT: Very well. 

MR. BURNETT: So the Gilbert Ho*el people put in 
this apparatus, and the buildings were in a far superior 
condition thereafter than they had been at the time that 
Mrs. Noonan and Mrs. Miller took over under the lease. 

Thereafter, the Gilbert Hotel System spent yearly some 
thousands or more dollars on repairs, painting, and so 
forth, on the premises, and kept them in repair. 

On the 8th of February, 1946, the Zoslows made a con¬ 
tract with the National Savings & Trust Company to 
purchase four-fifths of the interest of the Galt heirs. 
On the 19th of January, 1945, Mr. Betts, the testamen¬ 
tary trustee for one of the Galt heirs, had died and no 
one had been substituted, so there was no one who 
17 could sign on behalf of the other one-fifth interest 
The lease did provide, as counsel for plaintiff has 
said, that upon a contract to sell, the lessors could cancel 
the lease upon giving a 90-day notice. 

Notwithstanding the fact that the whole five-fifths had 
not been transferred, at the insistence of Mr. Hyman 
Zoslow, Mr. Colton, on behalf of the National Savings & 
Trust Company, gave a 90-dav notice to terminate the 
lease. That notice was given in November 1946 and ex¬ 
pired February 12, 1947. 

Mrs. Noonan and Mrs. Miller continued paying rent to 
National Savings & Trust Company until February 12, 
1947, when they voluntarily surrendered the premises to 
National Savings & Trust Company. 

We will show you by witnesses who lived in the hotel 
in 604 and 606, and other witnesses who lived in 608 and 
610, the managers of the hotel, and various other wit¬ 
nesses, that upon the date of surrender, the hotel rooms 
above 604 and 606 were in a better condition than they 
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were when Mrs. Noonan and Mrs. Miller received them 
as tenants. 

After the surrender, Mrs. Noonan and Mrs. Miller con¬ 
tinued to operate the premises 608 and 610 Ninth Street, 
and the Gilbert Hotel continued to lease from Mrs. 
Noonan and Mrs. Miller, as trustees, these two premises, 
and they remained there until July 1, 1947. 

18 During the course of that period from the termi¬ 
nation of the lease covering 604 and 606 to the 

first of July, the Gilbert Hotel was called upon to close 
the entryways between 608 and 606 Ninth Street You 
see, 604 and 606 were vacant, and there was a doorway 
on the second floor, the third floor, and the fourth floor— 
and only one doorway on each floor—between 606 and 608, 
and we will show you that the Gilbert Hotel, being called 
to the Municipal Court under an order to close those 
doorways, did so, or rather Mrs. Miller paid for it, but 
the Gilbert Hotel was the one that was called upon to 
close them, and Mrs. Miller closed them. 

Thereafter Mrs. Miller and her attorney, a gentleman 
by the name of Fanelli, received a great deal of corres¬ 
pondence from the Zoslows and their agents, servants 
and employees. First of all, they notified the trustees, 
whom I represent, that the doorways had been improp¬ 
erly closed; that they did not comply with the building 
regulations. 

My clients replied, or their attorney replied, and finally 
they received a letter from Mr. Hyman Zoslow that the 
doors were improperly put up, and that if they remained 
that way the insurance rates would be too high, and if 
they were not taken out he would see that they were 
taken out. We cannot show who took them out, but we 
can show that they were knocked out by someone. 

These premises, 604 and 606 Ninth Street, re- 

19 mained idle from February 12, 1947, and 608 and 
610 remained vacant after July 1, 1947, that is, 

the upper floors. 
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Mr. Orsinger, a practicing attorney, was manager of 
the Little Theatre at 608 Ninth Street, and we will show 
yon that it was a custom of persons who frequented 
Ninth Street to make the upper floors of this vacant 
property a place where they would gather and perhaps 
sleep. There was evidence of matttresses and whiskey 
bottles and cigarette butts, and at times a great noise 
was created by these people who went up there, because 
the Zoslow premises were open from the back and open 
from the front, and we will show you that these tres¬ 
passers came in and came over into the Miller and Noonan 
property. A police officer who was on the beat, as well 
as a night watchman, will tell you that they chased these 
people out and notified Mr. Zoslow of the situation, and 
nothing was done. 

Sometime later, due to the trespassing that was occur¬ 
ring through the Zoslow property, Mrs. Miller was called 
upon, in order to protect her own interest, and she did, 
close these openings once more. We will show you that 
the debris from these openings, which included plaster 
and cinder blocks, was scattered all over the two prem¬ 
ises, the Zoslow .and the Miller and Noonan properties. 
Who did it, we do not know, but we will show you Mrs. 
Miller did not do it, certainly, after she had expended 
the money to put them up there. 

20 We will further show you that these premises, 
608 and 610, were erected in this century. On the 
contrary, 604 and 606 were erected in the Nineteenth 
Century, and in 1938 the ground was assessed at $90,000 
and the building was assessed at $20,000. We will show 
you further that in 1951, after the Zoslows had put on 
these so-called repairs, the property was assessed at 
$90,000 and the building at $25,000. We will show you 
this is an old building. We were compelled by the terms 
of the lease only to make necessary repairs and to sur¬ 
render in good order and repair, and that we did. 
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Having proven those facts to yon, we will, at the con¬ 
clusion of the case, respectfully ask yon for a verdict for 
these two trustees. 

Thank yon. 

T HE COURT: Will counsel come to the bench, please. 

(Thereupon, the following conference was had at the 
bench: 

THE COURT: There are four plaintiffs here. You 
mentioned the first two in your opening statement. What 
is the relationship of the other two? 

MR. HANNAN: Hyman and David Zoslow. 

THE COURT: Who are the other two ? 

MR. HANNAN: Their wives. Mr. David Zoslow is 
quite sick. I have a certificate from his doctor. Their 
wives are not present. 

21 MR. BURNETT: David Zoslow and wife took 
a two-fifths interest as tenants by the entirety, 
and Hyman Zoslow and wife took a two-fifths interest 
as tenants by the entirety, then later they each took a 
one-tenth interest in the remaining one-fifth. 

THE COURT: You did not mention Hyman and Re¬ 
becca. David and Edith have a one-half interest and 
Hyman and Rebecca have a one-half interest! 

MR. BURNETT: Yes. 

THE COURT: I may have misunderstood you, but 
my understanding of your opening is supported by my 
reading of the pretrial order. 

You claim as against the National Savings & Trust 
Company that there was no heating apparatus in the 
purchased premises? 

MR. HANNAN: Yes, Your Honor. 

THE COURT: And you claim as against the trustees 
that they removed the heating apparatus from the pur¬ 
chased premises at the time the leases were surrendered? 

MR. HANNAN: No. We claim there was none. 

THE COURT: I am afraid you do not get my point. 
In the pretrial order you claim that the trustees wrong- 
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fully removed the heating plant when they surrendered 
the premises to National Savings. Isn’t there an in¬ 
consistency between claiming that there was no heating 
plant at the time of the contract, on the one hand, 

22 and on the other hand claiming there was a heat¬ 
ing plant but it was removed by the trustees? 

ME. HANNAN: I see. If Tour Honor please, frank¬ 
ly, I do not recall the exact language of the pretrial 
order. 

THE COURT: I will read it to you: “The plaintiffs 
claim that the trustees wrongfully removed the said heat¬ 
ing plant and refused to replace the same.” 

MR. HANNAN: Yes, but we don’t say when they re¬ 
moved it 

THE COURT: Yes, in the sentence ahead you say: 
“On February 12, 1947, said trustees surrendered said 
premises to National Savings & Trust Company.” Then 
follows: “The plaintiffs claim that the trustees wrong¬ 
fully removed the said heating plant.” I presume it 
was at the time of surrender. 

MR. HANNAN: No. It would have been inconsistent 
to say they walked out with the heating plant after we 
signed the contract. 

THE COURT: What do you claim! 

MR. HANNAN: We claim the trustees left the prem¬ 
ises without a heating plant. 

THE COURT: When did they remove it? 

MR. HANNAN: That we don’t know. 

THE COURT: You will have to prove it in order to 
maintain your action against National Savings. Unless 
you show that the heating plant had been removed at the 
time the contract was signed, you have no cause 

23 of action as against National Savings & Trust 
Company. 

MR. HAN NAN: Mr. Burnett said in his opening 
statement—and it is an admission, of course—that in the 
first years of this lease Mrs. Noonan removed it 
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ME. BUENETT: I did not. I said he disconnected 
it; not Mrs. Noonan, but Mr. Noonan. 

THE COURT: Now, then, do I understand that you 
claim that the misrepresentation consisted of handing 
certain leases of other parts of the premises to plain¬ 
tiffs, which leases contained certain recitals? Is that 
what the misrepresentation consisted of? 

ME. HANNAN: No. The misrepresentation consisted 
of handing to the plaintiffs the leases that covered the 
aggregate of all the premises and specifically referring, 
of course, to the particular place where this furnace was 
supposed to be. 

THE COURT: What is the recital? 

ME. HANNAN: In which is located a furnace heat¬ 
ing the premises. 

THE COURT: And you claim that by handing to 
plaintiffs a lease containing that recital the agent of the 
National Savings & Trust Company made a misrepre¬ 
sentation that binds the company? 

ME. HANNAN: Yes, Your Honor, becasue he was 
asked about the premises, and he said: “This lease 
24 contains everything with reference to the prem¬ 
ises,” and he was advised there would be no exam¬ 
ination. 

THE COURT: I am inclined to believe that is far¬ 
fetched, but I will not pass on that now. 

Now, gentlemen, it seems to me the issues of this case 
can be narrowed down. I do not think there should be 
testimony as to the past history of the premises to any 
extent. That is what I had in mind when I made my 
observation during your opening, Mr. Burnett. You have 
a right to show that the premises were in a better condi¬ 
tion at the time of surrender than at the time of enter¬ 
ing into the lease, but I do not think I will permit you 
to show all the work done in the interim. 

ME. BURNETT: No. I was going to put a man on 
from the Hotel Company, and he will say in 1945 they 
spent so much. 
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THE COURT: No. The testimony should be on what 
was the condition at the time of surrender. 

So far as the debris is concerned, it seems to me that 
is a Municipal Court matter. I am not going to spend 
any of the time of this Court on that issue. 

So I think you ought to confine yourselves strictly to 
the two issues: First, was there a misrepresentation so 
far as National Savings is concerned; and so far as Mr. 
Burnett’s clients are concerned, were the premises sur¬ 
rendered in bad condition. That is all there is to 
25 this case. I do not think you should take two and 
a half days for that. 

MR. HANNAN: If Your Honor please, the estimate 
of the work to be done exclusive of the furnace is ap¬ 
proximately $46,000, and of course we couldn’t satisfy 
Your Honor or the rules if we blanketed that in. 

THE COURT: You will have to show the damages in 
detail. 

I think I will let you call your first witness after 
lunch. 

(End of bench conference.) 

THE COURT: Ladies and gentlemen of the jury: 

It is possible that this trial will last several days. 
During the progress of the trial, and during the recesses 
of the Court as long as the trial is in progress, please do 
not discuss this case with anyone, not even amongst your¬ 
selves, and not even at home with members of your fami¬ 
lies, and keep an open mind until the trial is concluded 
and the matter is submitted to you for final decision. 

And one more warning: Please do not go up to the 
place, to the buildings, that are involved in this case, for 
the purpose of examining them. If any inspection is nec¬ 
essary you will go in a group, but I do not want any of 
you to go there individually. 

• • * • 
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26 Plaintiffs* Evidence 

MR. HANNAN: May it please Your Honor, counsel 
have all stipulated that the leases which are in contro¬ 
versy here may be accepted and received in evidence, and 
therefore I offer in evidence at this time the leases cover¬ 
ing portions of the premises 604 and 606 Ninth Street, 
all of them comprising the whole. 

THE COURT: They may be admitted. I think it 
might be helpful if you call attention to the particular 
clause in each lease which you consider relevant 

• • • • 

MR. HANNAN: There are four clauses. (Reading:) 

“This lease, made this 12th day of August, 1938, by 
and between Edith Galt Mish,”— 

27 THE COURT: You do not have to read the 
formal parts of it 

MR. HANAN: This is the lease covering the second, 
third and fourth stories of this building, together with a 
portion of the cellar. 

THE COURT: Which building? 

MR. HANNAN: 604 and 606. 

THE COURT: And the date? 

MR. HANNAN: August 12, 1938; a ten-year lease, to 
the Noonan Estate. 

THE COURT: Very well. Call attention to the 
clauses on which you rely. You claim there is some 
representation in these leases. Where is the representa¬ 
tion in this lease? 

MR. HANNAN: The landlord leases “the entrance 
way between the two stores and the portion of the cellar 
in which is contained the heating plant beneath the rear 
portion of the store known as 604 Ninth Street, N. W., 
Washington, D. C., to be used for the purposes of a 
hotel. , ’ 

T HE COURT: Is there anything else that constitutes 
a representation, or that you say constitutes a represen¬ 
tation? 
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MB. HANNAN: Not only representations, if Your 
Honor please, but the covenants. 

THE COURT: Proceed. 

MR. HANNAN: The lessees covenant and agree “to 
pay all charges for gas and electricity and for water 
used on the demised premises and all wires, pipes, 

28 glass, plumbing, and other fixtures therein or used 
therewith repaired, whole, and of the same kind, 

quality and description, and in such good order and con¬ 
dition as the same may be put in during the tenancy, 
damage by accidental fire or other unavoidable casualty, 
or from reasonable wearing and use only excepted.” 

THE COURT: That is a stock clause in all leases. 
You say certain recitals in these leases constitute the 
basis of the alleged misrepresentation on which you predi¬ 
cate this suit. I want you to call attention to those 
particular clauses, and that is all. 

MR. HANNAN: If Your Honor please, it is not only 
misrepresentation; and that is not standard, if Your 
Honor please. It is the clause by which the tenant agreed 
to put the premises in a particular condition. 

THE COURT: I think every tenant is under an obli¬ 
gation to surrender the demised premises, wear and tear 
excepted, in the condition in which he received them. 

MR. HANNAN: Very well, Your Honor. I will omit 
those. 

THE COURT: Proceed. 

MR. HANNAN: “The Lessees covenant and agree, at 
their own expense, to furnish such heat to the first floors 
of said buildings as would come to said first floors of 
said buildings through the heating pipes which supply 
heat to the upper floors of said buildings 604 and 606 
Ninth Street, N. W., Washington, D. C., demised by 
said Lease, and to maintain heating plant in good 

29 condition so as to adequately heat said buildings.” 

THE COURT: Now take the next exhibit. 
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THE CLERK: Plaintiffs’ Exhibit 2, lease of Febru¬ 
ary 1, 1941. 

MR. HANNAN: Plaintiffs’ Exhibit 2 is a lease be¬ 
tween the estate and Felice Pasqnali covering the store 
at 606 Ninth Street. That lease is dated February 1, 
1941. 

MR. BURNETT: Might I ask counsel to clarify that? 
The estate he speaks of, I take it is the Galt Estate and 
not the Noonan Estate? 

MR. HANNAN: That is correct. It covers the store 
at 606 Ninth Street and that portion of the cellar lying 
beneath said store. “The Lessors covenant and agree to 
maintain the heating plant in good condition and at their 
own expense furnish such heat to this store as would 
come to it through the existing heating pipes which pass 
through it and supply heat to the upper floors.” 

THE CLERK: Plaintiffs’ Exhibit 3 is a lease dated 
October 15, 1943. 

MR. HANNAN: This is the lease between the Galt 
Estate and Peoples Drug Stores, Inc., covering 604 Ninth 
Street and the cellar beneath the front portion of said 
store. “The Lessors are renting the upper floor and the 
rear portion of the cellar of 604 Ninth St., N. W. 
30 to a tenant who, under the terms of his lease, 
agrees to furnish heat to the entire building, in¬ 
cluding the premises covered by this lease. In the event 
that such tenant should fail to furnish adequate heat to 
the premises leased the Lessee may heat the premises 
leased at its own cost and expense and the rent provided 
hereunder shall be reduced from the date when said heat 
has ceased to be furnished Fifty Dollars per month.” 

And further, Lessee covenants and agrees “to permit 
the tenant of the upper floor to transmit heat through 
the said premises at all times, under safe and proper 
conditions, permitting said tenant free ingress and egress 
to the rear portion of the cellar.” 
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THE CLERK: Plaintiff s’ Exhibit 4 is a lease dated 
October 26, 1945. 

MR. HANNAN: This is an extension of Plaintiffs’ 
Exhibit 3. 

At this time I would like also, counsel having seen it, 
to introduce the contract of sale. 

THE COURT: It may be admitted. 

MR. HANNAN: This was made between the Zoslows 
and the owners, prepared by the Bank. There is this 
recital in paragraph (7): “Property is sold and shall be 
conveyed subject to an existing tenancy as follows: Three 
leases with tenants which have been examined by pur¬ 
chasers. See Par. 19 on reverse hereof.” 

• • • • 

31 Alexander Ostrower 

m • • • 

Direct Examination 

9 m • • 

Q How are you employed? A I am employed by 
David and Hyman Zoslow as manager. 

Q Were you so employed in 1946? A I was. 

Q At that time can you tell us where the store of 
David and Hyman Zoslow was located? A At 810 F 
Street, Northwest. 

Q With respect to 604 and 606 Ninth Street, how 
close is that? A It is half of a city block. It is 

32 diagonally across the street from 604-606 Ninth 
Street. 

Q Did there come a time when you saw those prem¬ 
ises? A Yes. I saw the premises in 1947. 

Q With whom did you speak so far as any of these 
defendants are concerned? A With respect to what? 

Q With respect to other premises to occupy. A None 
of the people present. 
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Q Did you go to the National Savings & Trust Com¬ 
pany? A Yes, sir. 

Q For what purpose were you there? A For the 
purpose of leasing or purchasing the property 604-606 
Ninth Street. 

Q Do you recall who directed you to do that? A 
Yes. May I explain how it was? 

Q Yes. A Having to vacate the store on F Street, 
we were looking for a comparable location within a city 
block or so from the location, and we couldn’t find a 
store. They were too high or occupied. I checked with 
the Collector’s Office— 

THE COURT: I think all these preliminaries should 
be dispensed with. Suppose you bring it down to the 
pertinent portion of what he has to tell us. 

MR. HANNAN: Verv well, Your Honor. 

BY MR. HANNAN: 

33 Q Whom did you see at National Savings & 
Trust Company? A Mr. Colton, who was vice 
president of National Savings & Trust Company. 

Q WTio were present? A Mr. Hyman Zoslow and 
Mr. David Zoslow’ were present. 

Q Were you present? A I was there too. 

Q When was this? A It was in February 1946. 

Q Do you recall the date? A The date when the 
contract was signed, I guess the 8th. 

Q Can you tell us what conversation took place be¬ 
tween you and Mr. Colton with respect to these premises 
at that time? A “We understand these premises are 
leased and we cannot”— 

THE COURT: You are not answering the question. 
Let the reporter read the question. 

(The question referred to was read by the reporter, 
as follow’s: “Can you tell us what conversation took 
place between you and Mr. Colton with respect to these 
premises at that time?”) 
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A We asked whether these premises were for lease. 
He said no, they had been leased already; that the 

34 premises were for sale; that they had managed 
these properties for sometime; that they had been 

offered some sums of money, I don’t know exactly how 
much, and that for $90,000 we were able to buy these two 
properties. 

We asked him what tenancies existed there, what were 
the terms of the tenancies, what period of time, and what 
were the rentals. 

Mr. Colton called for his secretary, who brought in the 
file, and the file contained leases pertaining to the proper¬ 
ties 604 and 606 Ninth Street. Mr. Colton told us he 
would leave us at his desk to examine the leases. 

BY MR. HANNAN: 

Q Had you known Mr. Colton previous to this? A 
No. 

Q At the time that you were there, state whether or 
not there was any mention of the purpose of your visit 
to Mr. Colton? A At the beginning of our conversa¬ 
tion? 

Q Yes. A Yes. We said we were interested in these 
properties because we had to leave our location at 810 F 
Street, and that was the natural choice of a store for us, 
because we had been at 810 F Street for thirteen or 
fourteen years. 

Q After Mr. Colton left you there, what did you do? 
A I started reading the leases. After I was 

35 through— We loosened up the file and took the 
leases out of the file, and after I was through 

reading them I handed them to Mr. Zoslow and he looked 
them over, then we discussed the leases. 

Q What did you discuss as far as the leases were 
concerned? A We discussed first that there were two 
stores and an upstairs tenant; that there was a sales 
clause which Mr. Colton emphasized whereby we might 
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get the possession of the stores within ninety days, be¬ 
cause it said in case of a sale of these properties, notice 
could be given to the tenants w-ho occupied them, and 
they would vacate within ninety days, so that we could 
then use it for our store, winch wras the primary purpose 
of buying the properties. 

Then we noticed that in the hotel lease they were to 
keep the property in good order. 

THE COURT: You have answered the question. 

BY MR. HANNAN: 

Q State whether or not you had seen or visited or 
inspected these premises previous to going to see Mr. 
Colton? A I had seen them, because they were across 
the street, but I had never been in the buildings before 
1947. 

Q State whether or not this fact was known by Mr. 
Colton at the time of your meeting? A Yes, because the 
deal w’as consummated within probably two hours. 
36 THE COURT: I think you ought to answer 
questions and then stop and wait until another 
question is asked. 

BY MR. HANNAN: 

Q Was there any discussion as to the price at that 
time? A Yes. 

Q Was an offer made? A By us? 

Q Yes. A Yes. 

Q Was a contract drawn at that time? A Yes. 

THE COURT: I think the contract is in evidence, so 
unless there is some particular purpose in doing so, you 
do not have to prove the drafting and execution of the 
contract. 

MR. HANNAN: No, except I want to bring out that 
Mr. Colton drew’ the contract. 

THE COURT: Will that be conceded? 

MR. LYNHAM: I really don’t know. 

BY MR. HANAN: ' 

Q Who drew the contract? A Mr. Colton dictated it. 

Q Was any money paid at that time? A Yes. A 
check was made for $2500 as a down payment. 
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Q Was there anything further said at that 
37 meeting with respect to the contents or conditions 
inside the buildings? A Yes. 

Q Can you tell us what was said at that time? A 
It was said that the National Savings had been managing 
the properties for a long time; that the stores were occu¬ 
pied, (1) by Pasquali; (2) by Peoples Drug Store; and 
(3) by a hotel; that the conditions seemed to be good, 
because they never had any complaints; that the rentals 
.were at all times paid promptly; that National Savings 
never had any problems with these tenants; and to fur¬ 
ther closely read the leases before entering into a con¬ 
tract, because the National Savings was selling according 
to these leases. 

We looked over the leases again with Mr. Zoslow and 
discussed each one as far as tenancy, rentals, and other 
conditions of the leases. 

Q When was the next time you heard from Mr. Col¬ 
ton or the National Savings & Trust Company? A 
Seven or ten days later. Mr. Colton called to tell us 
that some heirs accepted the $90,000 price, or the portion 
which belonged to them, but some refused to accept the 
$90,000 price, and in this connection he wanted us to 
come over to see him. 

Q Did you go? A Yes. 

37 THE COURT: Why is it necessary to go into 
all of this? This has nothing to do with the cause 
of action. 

MR. HANNAN: If Your Honor please, I didn’t want 
to miss any place where there was conversation with 
reference to this building. 

THE COURT: I understand. Do you claim there were 
any conversations about the heating plant? 

MR. HANNAN: No. 

THE COURT: Judging from the face of the contract, 
the price was later changed to $102,000. 
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MR. HANAN: Yes, Your Honor. 

THE COURT: That is not disputed, 1 assume? 

MR. HANNAN: No, Your Honor. 

THE COURT: I do not think it is necessary to show 
why that was done. 

BY MR. HANNAN: 

Q State whether or not you inspected the building 
subsequent to the signing of the contract and before the 
conveyance of the title to the new' owners? A No. 

Q State whether or not it wras brought to your atten¬ 
tion at any time that there wras no furnace in the base¬ 
ment of 604? A No. We knew there was a heating 
plant from the leases. 

THE COURT: Just answer the question. 

39 THE WITNESS: No. 

BY MR. HANNAN: 

Q When was the first time that you or Mr. Zoslow 
entered into the interior of the building, so far as the 
upstairs of 604-606 is concerned? A After they were 
vacated by the tenants in February or March 1947. 

Q Previous to that time had you been in the cellar 
of the building? A No. 

Q Could you describe to the Court and jury what you 
saw when you examined the premises after you had 
acquired title, with reference to the cellar and the por¬ 
tion in which was supposed to be the heating plant? A 
When we took over the properties we noticed that the 
portion of the cellar was blocked out. At first we 
couldn’t get in there. Then there was rubbish and junk 
of all kinds we had to remove, and we noticed there 
was no heating plant at all. There were pipes exposed, 
showing the existence at some time of a heating plant, 
but there was no heating plant in existence at that time. 

Everything was torn up, steps were rotted out, plaster 
w T as gone, wiring was exposed; it was almost like a mine 
field to walk on. We wondered how the stores and the 
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upstairs were heated, because we noticed there was no 
heat. And we called in a plumber. 

40 Q Do not tell what the plumber said, but what 
you found as a result of your inspection. A It 

was a building without any heating plant. 

Q How was the building, as far as you found out, 
actually heated? A We understood that heat was com¬ 
ing through a pipe from the adjoining properties, from 
608-610 Ninth Street, which belonged to the Noonan 
Estate. 

Q Could you descibe without too much detail the con¬ 
dition you found on the second, third and fourth floors 
of 604-606 Ninth Street? A There was not one room 
that was not totally devastated, like a hurricane went 
through it. There were no sills, very few window panes, 
doors missing, makeshift arrangements made, and, most 
of all, our properties, 604 and 606, were joined in with 
the premises 608 and 610 Ninth Street. The joining in 
was through some kind of walkway. There was a light 
shaft cut out in the center of one room on each floor, 
the second, third, and fourth floors. 

Q Of what premises? A 604-606 Ninth Street. 

Q What was the area of that light shaft? A Prob¬ 
ably 10 or 12 feet by 8 or 10 feet. 

Q Was that fireproofed? A No, it was not. 

41 There were walkways leading from the center of 
the room in premises 604-606 through a wall to 

premises 608-610 Ninth Street. 

Q How many drawbridges were there in that build¬ 
ing connecting it with 608? A On the second floor 
one, on the third floor one, and on the fourth floor was a 
skylight which gave some light and a drawbridge to the 
fourth floor entrance. 

Q What condition did you find as far as the plumbing 
was concerned? A We couldn’t have heat or water, be¬ 
cause everything was cut off. There was no plumbing 
in repair. At first we didn’t even know the state of 






68 A 


the plumbing, because we didn’t have any water. We 
didn’t have any heat. We called in a plumber and found 
we didn’t have any because the source was coming from 
another building, and even by reversing the source of the 
heat to our building, we found some plumbing was not 
working at all, and on some floors there wasn’t any 
water. 

Q What was the condition, so far as you could ob¬ 
serve, with respect to the roof! A The roof was leak¬ 
ing, and that is the main reason why the plaster was 
coming down from the ceilings. There was no roof at 
all. The roof was gone. 

Q There was a common stairway between 604 and 606, 
was there not? A Yes. 

42 Q State whether or not that was fireproofed? 

A It was not fireproofed. It was blocked out, 
and we understood later it had not been used because 
the stairway of 608-610 was used for the entire upper 
premises. 

Q With respect to the areawav in 604, state whether 
or not that was fireproofed? A No. Nothing was in 
conformity with the Code or any fire regulations or any 
safety regulations. 

THE COURT: How is this relevant, Mr. Hannan? 

ME. HANNAN: The premises were leased as a hotel, 
and we will show that the fire regulations, the building 
regulations, at that time required all this to be fire¬ 
proofed, and that these conditions that have .just been 
described should have been corrected under the lease 
that was in existence between the Colt Estate and the 
Noonan Estate. 

THE COURT: Where is your cause of action? Be¬ 
cause some of the defendants failed to comply with fire 
regulations in the adjoining building, what cause of 
action do you have against the defendants? 

ME. HANNAN: We had a right to obtain a hotel 
that wp could operate. That is what we purchased 






under the lease. That was in such disrepair that it could 
not even be occupied by a single tenant. 

THE COURT: You were entitled to receive the prem¬ 
ises as is. If at the time you made the contract 

43 the premises were in violation of the fire regula¬ 
tions, there was no duty on the part of the seller, 

before turning possession over to you, to reconstruct the 
building so as to comply with the fire regulations. 

MR. HANNAN: The authorities in this jurisdiction 
seem to be that we had a right to expect that the premises 
would be in a condition suitable for use, and if there 
were certain plumbing or building regulations to be 
observed, that the premises would be put in condition 
in accordance therewith. 

THE COURT: There is nothing about that in the con¬ 
tract of sale. 

MR. HANNAN: In the ocntract of sale we succeeded 
to the rights or interest of the owners, who had a 
right to enforce the covenants under the lease. 

THE COURT: That is not what you are asking for. 
You seek to allege two causes of action, one against the 
Bank for misrepresenting the existence of the heating 
plant; and the other against the trustees, who were the 
lessees of the premises, for not surrendering the prem¬ 
ises at the termination of their lease in proper condition, 
which meant in the condition in which the premises were 
at the time of the commencement of the lease, reasonable* 
wear and tear alone excepted. 

MR. HANNAN: I will have to differ with you, if 
Your Honor please. The plaintiffs succeeded to the same 
rights the owners had under the lease. 

THE COURT: You have the same rights 

44 against these tenants as the Bank would have had 
if the Bank had not sold the premises to you. 

MR. HANNAN: The Bank was the rental agent. 

THE COURT: For the prior owners. 
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MR. HAXXAX: Yes. And they had a right to en¬ 
force the covenants under the lease. 

THE COURT: Which rights are you seeking to en¬ 
force? 

MR. HAXNAN: May I read them to you? 

THE COURT: Yes. 

MR. HAXXAN: On page 2 of Plaintiffs’ Exhibit 1, 
beginning after the semicolon: “that he will make all 
necessary repairs to the portion of the building covered 
by the lease, including the roof thereof; to keep all erec¬ 
tions and additions to the demised premises made during 
the term in good repair, order and condition as afore¬ 
said.’’ 

THE COURT: You claim that is sufficiently compre¬ 
hensive to require compliance with the fire regulations? 

MR. HAXXAX: I am not through. “The Lessees 
further covenant”— If Your Honor please, it would 
save time to read the whole of the next paragraph. 

THE COURT: No. Show me the particular clause 
or clauses you rely on. 

MR. HANNAN: Beginning with the third line on 
page 3 to the end of the paragraph. 

THE COURT: What specific words do you rely on? 

MR. HANNAN: (Reading:) “or which shall 
45 be contrary to any law or ordinance, rule or regu¬ 
lation from time to time established by any public 
authority; to make such repairs between the second and 
third floors and the third and fourth floors as the Lessees 
and the Fire Marshal may deem necessary for his pro¬ 
tection in connection with the stairways.” 

THE COURT: If you read on: 4 ‘not to suffer nor 
permit any trade or occupation to be carried on or use 
made of the demised premises which shall be unlawful, 
unduly noisy, or offensive, or injurious to any person or 
property, or other than that of a hotel, or such as tc 
increase the danger of fire or affect or make void any 
insurance on said building, or which may render any 
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increased or extra premium payable for such insurance 
or which shall be contrary to any law or ordinance, rule 
or regulation from time to time established by any public 
authority.” That means that the building may not be 
used for any purpose that is unlawful. It does not say 
that the lessees were under a duty to keep the building 
in compliance with the fire regulations. 

ME. HANNAN: If Your Honor please, if you would 
revert back to the same paragraph, I would like to point 
out to Your Honor the antecedent of these phrases. 

THE COURT: You have to find me something that 
justifies your position, and every time you point out 
something and I show you it does not apply, you point 
to something else. You have to make your decision. 
46 MR. HANNAN: I have made my decision, in 
that this paragraph, reading it as a whole, and 
reading together with it the provisions of the next para¬ 
graph that lessees agree to surrender the premises in 
good repair, refers back to every paragraph. 

THE COURT: I see what your position is, whether 
I agree with it or not. Proceed. 

BY MR. HANNAN: 

Q Mr. Ostrower, did you make known the conditions 
that you have described with respect to the furnace to 
National Savings & Trust Company? A Yes. We spoke 
to Mr. Colton about the entire situation which we en¬ 
countered in taking over the premises at 604 and 606 
Ninth Street. 

Q What was Mr. Colton’s answer to your notice? A 
Indifferent. 

Q Did you contact the Noonan Estate representatives? 
A Yes. There was an inspection made of the proper¬ 
ties— 

THE COURT: Just answer the question. 

THE WITNESS: Yes. 

BY MR. HANNAN: 

Q When you contacted them, what was your discussion 
with them about? 
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ME. BURNETT: May we note with whom it was 
he spoke? 

THE COURT: Objection sustained. 

47 BY MR. HANNAN: 

Q Whom did yon contact as owners of 608-610 
Ninth Street? A We didn’t contact personally anyone 
at the Noonan Estate, but we wrote to them. 

Q After your correspondence, what occurred with 
reference to the openings between 606 and 608 Ninth 
Street? A We contacted the Noonan Estate with re¬ 
spect to the openings which were left— 

THE COURT: What do you mean by contacted? 

THE WITNESS: We wrote to them. 

BY MR. HANNAN: 

Q What was the condition with respect to the open¬ 
ings at the time you wrote to them? A We were told 
by the building inspection— 

MR. BURNETT: We object 

THE COURT: Objection sustained. 

BY MR. HANAN: 

Q What was the condition as to the openings as far 
as you observed? A There were openings making our 
properties, 604 and 606, joint properties with 608 and 
610 Ninth Street. 

Q Was there any opening to the upstairs from and 
through the outside of 604 and 606 Ninth Street? A 
There were twm entrances to the four properties. 

48 One was between 604 and 606, and the other was 
between 608 and 610 Ninth Street. 

Q That was the Noonan Estate property? A Yes. 
While we tried to keep our property locked from the 
outside— 

THE COURT: You have finished answering the ques¬ 
tion. 

BY MR. HANNAN: 

Q Was there any access to your property, 604 and 
606 Ninth Street, other than through the street open- 
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ing which you said had been kept closed? A Yes, 
through 608-610, because the properties were joined in. 

Q Subsequent to taking over the properties, state 
whether or not you consulted an architect? A Yes. 

Q Who was that? A Daumit and Sargent 

Q State whether or not plans were discussed for the 
repair of the buildings ? A Yes, they were. 

Q State whether or not you requested bids on the 
buildings to be reconstructed? A Yes. 

Q From whom did you receive those bids? A Co¬ 
lumbus Construction Company. 

49 Q With respect to the furnace, was a furnace 
subsequently installed? A Yes. 

Q Who installed it? A E. J. Febrey & Company. 

Q When was that installed? A The work was done 
towards the end of 1947. 

Q Up until this time, had the premises been habitable 
or tenantable? A No. The upper floors, the second, 
third and fourth floors, are not occupied as yet. 

Q Are the lower floors occupied? A Yes. 

Q When were they rented? A One store we took 
over immediately when the store was vacated; and the 
second store was occupied sometime in 1948. 

Q Has the work you have indicated been completed in 
the upper floors of 604-606 Ninth Street? A No. 

Q Has any part of that work been done? A Yes, 
part of it. 

Q What part has been done? A Plastering and elec¬ 
trical work and repairs and reinforcing and strengthening 
of the floors. 

50 Q Do you have a list of the cost of the work 
that has been done? A It is an expense of ap¬ 
proximately $10,000 excluding the heat. May I refer to 
my notes? 

MR. BURNETT: Before the witness proceeds further, 
might I inquire if counsel intends to rely upon these 
figures as the amount of their damage? The reason I 
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ask that, I wanted to know before these figures go in 
whether counsel intends to prove that they fall within 
the lease, namely, all necessary repairs and the condition 
of the premises theretofore. 

THE COURT: Are you relying on the figures as the 
amount of your damage? 

MR. HANNAN: Yes. 

THE COURT: Proceed. 

A (Continuing) $4,439.95 for the boiler. 

THE COURT: That is installing the boiler? 

THE WITNESS: Installation of the boiler and cost 
of the boiler. 

BY MR. HANNAN: 

Q Proceed. A Then with Cladny Construction Com¬ 
pany we spent $590 and $1288.17. 

Q For what ? A For cleaning up, removing trash and 
junk, and plastering of part of the store and part 
51 of the basement, and repairs to doors, windows, 
openings, and so forth. 

Q Have any electrical repairs been made? A Yes. 

MR. BURNETT: If the Court please, before he goes 
in that,— 

THE COURT: I think your objection is premature. 
Let Mr. Hannan ask the next question. 

BY MR. HANNAN: 

Q Could you state the charge on the electrical re¬ 
pairs? 

THE COURT: Now I will entertain your objection. 

MR. BURNETT: I don’t want to object. I wasn’t 
sure what the witness said. He said there was some 
money spent for cleaning. He didn’t say how much for 
cleaning. 

THE COURT: You may ask him about that on cross 
examination. 

MR. BURNETT: The plastering, he said, was for 
the store and part of the basement. We didn’t occupy the 
store and part of the basement. 
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THE COURT: Ask him about that on cross examina¬ 
tion. 

MR. BURNETT: I didn’t want it to appear I was 
sitting here and not raising any question. 

BY MR. HANNAN: 

Q How much did you spend for electrical repairs? A 
We spent with Silverberg Electric Company 

52 $1280.78; with J. Sterman, $137; and with John G. 
Webster $375. 

THE COURT: All that was for electrical repairs? 
THE WITNESS: Webster was for a gas blower. 

THE COURT: And the first two items were for elec¬ 
trical repairs? 

THE WITNESS: Yes. 

BY MR. HANNAN: 

Q Did you have roof repairs made ? A Yes, by A. S. 
Johnson Company, $206. 

Q Do you have any further charges listed for other 
repairs that were necessary to bring the premises into 
good repair? A Yes. We had plumbing repairs with 
M. Luria & Company, $485; then we had carpentry re¬ 
pairs, about $1500. 

THE COURT: Can you give the exact figures? 

THE WITNESS: I don’t have it exactly. About 
$1500, and lumber about $660, for the reinforcement of 
floors. Then in addition we spent for plastering of the 
second, third and fourth floors, with Joseph Perzenonsky, 
$1400; and Marshall, electrician, $1200. 

T HE COURT: For what? 

THE WITNESS: For additional electrical repairs on 
the second, third and fourth floors. 

BY MR. HANNAN: 

Q Do these repairs complete the repairing to 

53 the building necessary to bring it into good re¬ 
pair? A No. 

Q What is yet to be done? A That is only the re¬ 
pairs that were required in order to keep the building; 
otherwise we would have had a problem with the District 
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Building Inspection. In order to bring the building in 
condition of occupancy, we have to spend about $50,000. 

Q In addition to what was spent? A In addition to 
what was spent That is for fire escapes, for fireproofing, 
for safety precautions, and for rearrangement of heat, 
because we didn’t have heat upstairs. 

THE COURT: That is not covered by the issues of 
this action at all. 

MR. HANNAN: The things he has just mentioned? 

THE COURT: Yes. 

MR. HANNAN: Yes, Your Honor. 

THE COURT: How much did you have to spend, did 
you say? 

THE WITNESS: $50,000. 

THE COURT: You are only asking for $20,000 on 
each count. 

MR. HANNAN: Your Honor, the complaint was 
amended. 

THE COURT: I am looking at the amended complaint. 

MR. HANNAN: I am in error. I thought it had been. 
Judge Keech had granted the amendment, and I 
54 had thought that was established in the record. 

THE COURT: I am guided by the amended 
complaint. 

MR. BURNETT: In all fairness to counsel, you will 
find on the pretrial order that there was a claim for 
$80,000, notwithstanding the fact the complaint said 
$ 20 , 000 . 

MR. HANNAN: Thank you, Mr. Burnett. 

THE COURT: You may proceed. 

MR. HANNAN: I have no further questions, if Your 

Honor please. 

Cross Examination 
BY MR. LYNHAM: 

Q >Ir. Ostrower, you referred to Mr. Zoslow’s office, 
for which I understand you were manager, being located 
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at 810 F Street; is that correct? A Office? No. It 
was a store at 810 F Street. 

Q How long had the Zoslows operated that store? A 
About fourteen years. 

Q Did they maintain an office in addition to that? A 
At 8th and F Street, Northwest. 

THE COURT: Is that material, Mr. Lynham? 

MR. LYNHAM: I wanted to show their familiarity 
with the general neighborhood. 

THE COURT: I think that is admitted. That will not 
be denied. The only thing this witness testified to, so 
far as your client is concerned, is that one of 
55 your officers handed this witness a batch of leases; 
that is all. 

BY MR. LYNHAM: 

Q In February 1946 you said you went to the Na¬ 
tional Savings & Trust Company. Who was with you 
on that occasion? A Mr. David and Mr. Hyman Zoslow. 

Q You referred to the execution of the contract dated 
February 8, 1946. Isn’t it a fact that that contract had 
to be signed by the owners of the property? A That 
contract was signed by Mr. David and Mr. Hyman Zos¬ 
low, and the contract was supposed to be sent to the own¬ 
ers of the property for signature. That is correct. 

Q Do you know when it was that all the signatures 
had been obtained on that contract? A It took some 
time, because there was a change in the price. 

THE COURT: The Court wishes to call counsel’s at¬ 
tention to the fact that Plaintiffs’ Exhibit 5 does not 
contain any signatures on behalf of the sellers of the 
property, so there was no binding contract. 

MR. LYNHAM: There was, actually, but the way it 
was done— 

THE COURT: I suppose since there was a conveyance, 
everything that preceded the conveyance was merged, but 
there was no binding contract introduced in evidence. 
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MR. LYNHAM: This contract was photostated and 
photostats sent to the various parties in interest 

56 THE COURT: Do not tell us what is not in evi¬ 
dence. I don’t know what you want to cross ex¬ 
amine this witness for. However, you have a right to 
cross examine. 

BY MR. LYNHAM: 

Q Mr. Ostrower, you said that you had made no in¬ 
spection of the building before you obtained title to the 
property? A That is correct. 

Q When was that? A If I am not mistaken, we ob¬ 
tained title about November 1946, if I am not mistaken, 
and we inspected the property about February or March 
1947 when we took possession. 

THE COURT: February or March? 

THE WITNESS: February or March 1947. 

BY MR. LYNHAM: 

Q Your first inspection was made in November 1946? 
A No. In February or March 1947. 

Q Do you know whether either Mr. David or Mr. 
Hyman Zoslow inspected the property prior to that time? 
A I know they did not. 

Q Did you ever talk to the tenants? A No. 

Q Do you know whether Mr. David or Mr. Hyman 
Zoslow went and talked to the tenants prior to that time? 
A I know they did not. The first time they went 

57 in was when we took possession of the property. 

THE COURT: We will give the jurors a ten- 
minute respite at this time. 

(Thereupon, at 2:50 p.m., a recess was taken until 
3:00 p.m.) 

THE COURT: You may proceed, Mr. Lynham. 

MR. LYNHAM: No further questions. 

MR. BURNETT: No questions. 

MR. HANNAN: If Your Honor please, there was one 
question I forgot to ask Mr. Ostrower on direct 
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THE COURT: Very well. You may reopen your 
direct 

Direct Examination (Reopened) 

BY MR. HANNAN: 

Q Will you state whether or not you relied upon the 
representations or the statements contained in the leases 
that Mr. Colton showed to you in the purchase of t.hi« 
building, so far as representing the condition of the 
building? 

MR. LYNHAM: I object. He is not the purchaser. 

THE COURT: He was an agent of the purchaser. Ob¬ 
jection overruled. 

A Yes, I relied solely— 

THE COURT: You have answered the question. Any 
further questions? 

MR. HANNAN: No further questions. 

(Witness excused.) 

58 t Hh; COURT: Will counsel come to the bench, 
please? 

(Thereupon, the following conference was had at the 
bench: 

THE COURT: Mr. Hannan, will Mr. Zoslow’s testi¬ 
mony be the same as Mr. Ostrower’s? 

MR. HANNAN: Yes, Your Honor. 

THE COURT: Will it be stipulated, in the interest 
of saving time, that Mr. Zoslow’s testimony will be the 
same as that of the preceding witness? 

MR. BURNETT: Yes. 

MR. LYNHAM: Yes. 

THE COURT: Then you do not have to call him 
unless you wish. 

MR. HANNAN: I knew he would take about the 
same amount of time as Mr. Ostrower took. 

THE COURT: I understand, but if his testimony will 
be the same and counsel are willing to stipulate, I think 
it would be unnecessary labor and an unncessary con- 
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sumption of time, unless he was going to add something 
to what Mr. Ostrower testified. 

MR. HANNAN: I had relied on his testimony taking 
the rest of the afternoon, and had not called any addi¬ 
tional witnesses. 

THE COURT: You have to have all the witnesses 
on tap. 

MR. HANNAN: I do have them on tap, on telephone 
call. 

59 THE COURT: You have to have all your wit¬ 
nesses at the beginning of the trial. 

MR. HANNAN: I had anticipated using Mr. Zoslow 
as a witness. 

THE COURT: How long will it take to get the next 
witness? 

MR. HANNAN: The next witness is Mr. Charles 
Bergerson. 

THE COURT: What will he testify to? 

MR. HANNAN: As to the value of the rentals of 
the upstairs and the value of the rentals of the stores 
that were lost during the time the repairs were being 
made. 

THE COURT: Who is the next witness? 

MR. HANNAN: Mr. Thurman. 

THE COURT: What will he testify to? 

MR. HANNAN: Rental value of the property lost 
during the time when the repairs were being made. My 
next witness is Febrev, the plumbing and heating man 
who installed the furnace; and Cladnv and Silverberg, 
who will testify as to the nature of the work they did on 
the premises and their bills. Then will come Mr. John¬ 
son of the Johnson Construction Company, who will 
testify as to the total amount of work remaining to be 
done and the reasonable cost of the repairs that are 
yet to be done. 

THE COURT: In other words, all your other wit¬ 
nesses will testify solely as to the measure of damages? 
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MR. HANNAN: That is correct. 

60 THE COURT: You have completed all your 
testimony as to the substantive cause of action? 

MR. HANNAN: The only additional testimony I 
would have other than Mr. Ostrower’s is Mr. Zoslsw’s so 
far as relying upon the representations. 

THE COURT: It has been stipulated Mr. Zoslow’s 
testimony would be the same as Mr. Ostrower’s. Then 
you rest, subject to the right to prove damages? 

MR. HANNAN: Yes. 

THE COURT: Mr. Lynham, I will hear you. 

MR. LYNHAM: I move for a directed verdict for 
National Savings & Trust Company. 

THE COURT: I will hear you, Mr. Hannan, so far 
as National Savings & Trust Company is concerned. 

• • • • 

62 THE COURT: Gentlemen, I am going to direct 
a verdict so far as National Savings & Trust Com¬ 
pany is concerned. If you will go back to the counsel 
table I will explain my ruling in detail, because I think 
the jury should understand. I think, however, you will 
have to go on (addressing Mr. Burnett). 

MR. BURNETT: I would like to make a motion. We 
move the Court to direct a verdict for the defendant 
Trustees on the ground there has been no evidence as 
to the condition of the premises when the lessee Trustees 
took over. The testimony so far has been as to the re¬ 
pairs that were made, the witness testifying that some 
of the repairs were made on the first floor, and there was 
no separation or segregation of what was done in the 
premises leased by the Trustees, or what was repaired 
and what was replaced. 

• • • • 

64 MR. BERLOW: On the other question I have 
some authorities I think are applicable, too, on the 
question of fraud. 
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THE COURT: That is not a question of authorities. 
That is a question of fact. 

Gentlemen, I am going at this time to direct a verdict 
in favor of the National Savings & Trust Company. I am 
going to, for the time being, deny the motion as to the 
Noonan Trustees, but I will let you renew it, and in the 
meantime I will examine these authorities. Tomorrow’ 
morning you may proceed with the cause of action as 
against the Noonan Trustees; but remember, whenever 
you try a case before me, to have more witnesses than you 
can possibly need. 

MR. HANNAN: Things happen fast in your Court. 

• i • i 

66 MR. HANNAN: If Your Honor please, I asked 
my client was there any fact that had not been 
brought out on his examination which in his opinion he 
would give to the Court. He said two facts: (1) That 
they had dealt with the American Security and Trust 
Company, and, as Mr. Lynham stated in his opening, had 
approached Mr. Beall, who in turn had taken them over 
and introduced them to Mr. Colton. 

THE COURT: That has no bearing. 

MR. HANNAN: The second was that at the time they 
talked to Mr. Colton, they impressed upon him the need 
for secrecy, that they did not w’ant to alert the valet 
shop in the premises at the time, and therefore they would 
appreciate it if no mention was made of the contract. 

THE COURT: Who said that, and to whom? 

MR. HANNAN: They said that to Mr. Colton at the 
time of the contract. I make that tender. 

THE COURT: Is it stipulated that if called Mr. 
Ostrower and Mr. Zoslow wrould so testify? 

MR, LYNHAM: I so stipulate. 

MR. BURNETT: Yes. 

• • • • 
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T HE COURT: It is the opinion of this Court that, 
construing the testimony most favorably from the stand¬ 
point of the plaintiffs, as the Court is required to do at 
this stage of the trial, no cause of action has been estab¬ 
lished as against the defendant National Savings & Trust 
Company. There is not sufficient evidence to justify the 
submission of the case to the jury in respect to that de¬ 
fendant, or to sustain a verdict against that defendant if 
one were rendered. 

The reasons which impel the Court to this conclusion 
are as follows: 

The alleged cause of action as against the National 
Savings & Trust Company, which was the rental agent of 
the premises involved in this action, is that this defendant 
was guilty of a misrepresentation which induced the mak¬ 
ing of the contract of sale, the misrepresentation consist¬ 
ing in an untrue statement that there was a heating plant 
in the premises that were about to be sold. 

It is not contended that any representative of the Na¬ 
tional Savings & Trust Company made such a repre¬ 
sentation to the plaintiffs or someone in their behalf 
either orally or by any written statement. It is charged, 
however, that one of the vice presidents of the National 
Savings & Trust Company handed to the plaintiffs and 
one of their employees a group of existing leases cover¬ 
ing various portions of the premises under discussion, and 
that in the course of those leases there is a state- 
68 ment that in the cellar of 604 Ninth Street a heat¬ 
ing plant is contained. This lease, however, is 
dated 1938. Many things could have transpired between 
1938 and 1946, when the negotiations with the plaintiffs 
took place. 

In another lease, dated February 1, 1941, there is a 
covenant that the lessors will maintain the heating plant 
in good condition. Again, there is a considerable period 
of time between 1941 and 1946. 
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A third lease, made in 1943, contains a provision that 
the lessors agree to famish heat That surely is not a 
representation that there is a heating plant in the build¬ 
ing, because heat might have been furnished from an ad¬ 
joining building, as was the case. Moreover, again, there 
is a considerable lapse of time between 1943 and 1946. 

My conclusion is, first, that there was no representa¬ 
tion that there was a heating plant in the premises; and 
second, that even if there was, the representation at 
most could mean that as of 1943, at the latest, there was a 
heating plant in the premises, not that it existed in the 
premises at the time the premises were being sold to the 
plaintiffs. 

The Court realizes, of course, that the plaintiffs found 
themselves in a difficult position, because they could not 
operate the place without heat. The question is not that, 
however. The question is whether the plaintiffs 
69 should require the defendant National Savings & 
Trust Company to pay for the installation of a 
heating plant, or whether they had to install a heating 
plant at their own expense. 

So far as the testimony in this case is concerned, there 
was no obligation on the part of National Savings & 
Trust Company either to furnish the heating plant or to 
pay damages because there was no heating plant in the 
premises. It must be remembered National Savings & 
Trust Company was a rental agent, and perhaps a sales 
agent. It is liable only for misrepresentations. The evi¬ 
dence does not show any misrepresentations, and for that 
reason the Court will direct a verdict in favor of the de¬ 
fendant National Savings & Trust Company, and the trial 
will proceed as against the other defendants. 

• • • • 

THE COURT: Ladies and gentlemen of the jury, for 
the reasons that you have heard me explain, this case 
ends so far as National Savings & Trust Company is 
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concerned The case will proceed as against the other 
defendants. 

• • • i 

72 (Thereupon, the following conference was had at 
the bench: 

THE COURT: Gentlemen, overnight I have examined 
the principal authorities on which you rely on the ques¬ 
tion of the construction of the covenant to repair. 

I carefully examined the case of Keroes v. Richards, 
28 App. D.C. 310, on which plaintiffs rely; and the cases 
of White v. Albany Railway, 17 Hun. 98, and Ancona 
Printing Co. v. Welsbach Co., 126 Atl. 638, a New Jersey 
case. 

Obviously, if there is any difference between those 
cases, this Court is bound to follow the decisions of the 
Court of Appeals of this jurisdiction. I feel bound to 
follow Keroes v. Richards, but I cannot see that that 
case differs from the cases on which defendants rely. 

Keroes v. Richards does not hold that the lessee is 
under obligation to pay for all repairs that are required 
to put the premises in a habitable condition. The Keroes 
case, 28 App. D.C., stands for the proposition, as I see it, 
that the lessee is bound to pay for such repairs as would 
place the premises in the condition in which they were 
at the time he took them over. 

The question involved in that case was this: Who 
should pay for the repair and construction of a drain on 
the demised premises? The drain that had existed 

73 on the premises when the lessee took possession 
was a terra cotta pipe. Later the terra cotta pipe 

was condemned, and the District of Columbia authorities 
required the construction of an iron pipe, because the 
regulations had changed subsequently to the time when 
the lessee took possession. Now, all that the Court holds 
is that the lessee was under obligation to pay a propor¬ 
tionate part of the cost of the repair of the drain, namely, 
as much as it would have cost to rebuild the terra cotta 
drain, and the lessor would have to pay the difference 
between the cost of the terra cotta and the iron drain. 
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So, it seems to me, Mr. Hannan, that this case does not 
support your contention that the lessee was under an 
obligation to you to reimburse you for what it cost you 
to place these premises in good repair and in good con¬ 
dition for use and occupancy. I think you would have to 
show what the state of the premises was at the time this 
lessee took possession, then the cost of the repairs that 
they made, and then to apportion that cost between what 
it would have cost to keep the premises in the same con¬ 
dition in which they were at the time of the commence¬ 
ment of the lease and the money actually spent. That is 
my ruling so far as the construction of the covenant is 
concerned. 

Now, I observed another matter. You stated that you 
proposed to prove the amount of business loss sus- 
74 tained by the plaintiffs by reason of the delay in 
having to repair these premises. It would be my 
view that such damages are not recoverable, and therefore 
I would exclude the evidence along that line for the fol¬ 
lowing reason: 

You are not suing for a breach of a personal contract. 
You are suing on a covenant running with the land. There 
is no contract between the defendant trustees and the 
plaintiffs. There is a covenant in the lease which runs 
with the land, and as the new owners of the propertv 
you are entitled to all the advantages under the covenant 
running with the land; but under the covenant running 
with the land you cannot recover business losses such 
as you are contemplating; you can only recover the direct 
damages, namely, the expenses involved in fulfilling the 
covenant. 

MB. HANNAN: You mean we may not recover con¬ 
sequential loss? 

THE COURT: Exactly. 

MB. HANNAN: If Your Honor please, we do differ 

T HF, COURT: Of course. 
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MR. HANNAN: And I must say very frankly at this 
time we do not feel under the authorities and under the 
lease that we are required to show the condition of the 
premises as of the time of the original term. Moreover, 
with respect to the furnace, or to the heating plant, inas¬ 
much as counsel in his opening statement—and this is 
my recollection; Mr. Burnett, I appreciate, has a 

75 better recollection of what he said—stated that 
during the time that the defendant held the lease 

under this renewed lease, she connected the furnace be¬ 
tween 608 and 610 and disconnected this furnace in 604. 

MR. BURNETT: Her father did. 

MR. HANNAN: I would like to offer that statement 
as an offer of proof in this case. 

THE COURT: You are referring to Mr. Burnett’s 
statement? 

MR. HANNAN: Yes. 

THE COURT: Tell us what your statement was. 

MR. BURNETT: That the father had leased these 
premises in 1932, and during his occupancy of the prem¬ 
ises he, the father, had disconnected the furnace at 604 
and used the furnace at 610; and it was during the term 
of this lease that Mrs. Miller and Mrs. Noonan discon¬ 
nected the furnace as 610 and put in a new furnace ait 
60S, using the same pipes that her father had used here¬ 
tofore. 

THE COURT: I do not see, in view of what I have 
said, that it is very important just what was said in 
the opening statements on that point. 

What do you want to do, Mr. Hannan? You probably 
are not ready to proceed on the issue of what was the 
state of the premises at the time of the original lease? 

MR. HANNAN: No. First of all, it is rather impos¬ 
sible of proof as far as the plaintiffs are concerned, be¬ 
cause the only agent at that time that we could 

76 -find—it seems this is another case of the absentee 
landlord; nobody ever went to the place, just col- 
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lected rent. The only evidence rests in the bosoms of the 
defendants, and we have been forewarned they would say 
something entirely different. Our proof would be what 
was required and what we did to put the premises in 
habitable condition. That is our position, and if Your 
Honor is of the opinion that would be insufficient to 
establish a cause of action, then you draw your conclusion. 

THE COURT: The Court appreciates counsel's can¬ 
dor. Do you rest? 

MR. HANNAN: We proffer the testimony of the 
rental agent to establish the reasonable rental value of 
the premises during the time they could not be rented be¬ 
cause they were not in shape for occupancy, as a conse¬ 
quential damage of the failure of defendants to comply 
■with the covenant of the lease. 

THE COURT: I shall exclude that I want to give 
you every opportunity to protect your record. 

MR. HANNAN: Thank you, Your Honor. 

THE COURT: For the reasons indicated at the open¬ 
ing of today's session, I shall direct a verdict in favor 
of the defendants Louise Noonan Miller and Alice E. 
Noonan, as Trustees for the Estate of John J. Noonan. 
As to the other parties, they are really parties plaintiff, 
and I shall render a directed verdict against them also. 

• • • • 

77 THE COURT: For the reasons I have indicated 
at our short bench conference this morning, I am 
of the opinion that no cause of action has been established 
as against the remaining defendants, namely, Louise 
Noonan Miller and Alice E. Noonan, as Trustees for the 
Estate of John J. Noonan. They are sued for an alleged 
breach of a covenant contained in their lease to keep the 
premises involved in this action in good repair, and to 
surrender them in good repair. 

The contention is that the premises were not kept in 
good repair, and that it cost a considerable amount of 
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money to place them in good repair after they were sur¬ 
rendered by these defendants. 

MR. HA NNAN: If Your Honor please, may I inter¬ 
rupt? 

THE COURT: You may come to the bench. 

(Thereupon, the following conference was had at the 
bench: 

MR. HANNAN: I am terribly sorry, but I didn’t want 
to wait until the verdict was directed in this case. There 
was a stipulation that was drawn between the parties giv¬ 
ing all of the facts forming the background in this case, 
including the exact dates of the transfer of the property, 
which, so far, we have ignored inasmuch as it was ad¬ 
mitted in the pleadings. However, it isn’t in evidence in 
the case. 

THE COURT: What does that have to do with the 
case? 

MR. HANNAN: I should like to have in the 
78 record the dates of the transfer of the property. 

THE COURT: Put that stipulation in evidence. 

MR. BURNETT: I think that stipulation is covered in 
the pretrial statement. 

MR. HANNAN: I should like to oiler the supplemental 
stipulation filed June 4, 1951, signed by counsel, and the 
original stipulation filed— 

THE COURT: I know nothing of these stipulations. 
They are not before me. Do you want me to consider them 
now, after I have ruled? 

MR. HANNAN: So far as the points of law are con¬ 
cerned as announced by Your Honor, I do not see them 
affected whatsoever, but I wanted to have this is an 
orderly fashion. The original stipulation was filed May 
14, 1951, by and between the parties. 

THE COURT: All right, gentlemen, you may go back 
to the counsel table. 

(End of bench conference.) 
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THE COURT: The reporter will please read my state¬ 
ment before I was interrupted. 

(Thereupon, the following was read by the reporter: 

‘‘THE COURT: For the reasons I have indicated at 
our short bench conference this morning, I am of the 
opinion that no cause of action has been established as 
against the remaining defendants, namely, Louise 
79 Noonan Miller and Alice E. Noonan, as Trustees 
for the Estate of John J. Noonan. They are sued 
for an alleged breach of a covenant contained in their 
lease to keep the premises involved in this action in good 
repair, and to surrender them in good repair. 

“The contention is that the premises were not kept in 
good repair, and that it cost a considerable amount of 
money to place them in good repair after they were 
surrendered by these defendants.”) 

THE COURT (Continuing): Covenants such as the 
one involved in this case were construed by the Court of 
Appeals in the case of Keroes v. Richards, 28 App. D.C. 
310, as meaning that the lessee has to pay for such re¬ 
pairs as would keep the premises in the same state of re¬ 
pair in which they were when the lessee took the premises 
over. 

In the Keroes case there was such a covenant as that 
involved here. Connected with the premises was a terra 
cotta drain. During the term of the lease the drain was 
condemned by the City authorities, and the landlord was 
required to build a new drain of iron, because of a change 
in building regulations. It was held that the lessee under 
such a clause was not required to pay the entire cost of 
the drain, but only a part of the cost, namely, what it 
would have cost to build the drain out of terra cotta. 

There is no evidence before the Court, and with 
80-81 commendable candor counsel for plaintiffs states 
he is not in position to offer evidence, as to what 
the state of repair of the premises was at the time of 
the commencement of this lease. 
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The Court further rules that the item of loss of busi¬ 
ness is a consequential damage which is not recoverable 
in an action on a covenant that runs with the land, because 
here there was no personal contract between the parties. 

In view of these circumstances, the Court is of the 
opinion there is no evidence justifying the submission of 
this case to the jury, and will direct a verdict in favor 
of the two Trustee defendants. 

THE CLERK: The jurors will please rise. 

Members of the jury, your verdict in this case is for 
the defendants Louise Noonan Miller and Alice E. Noonan, 
as Trustees for the Estate of John J. Noonan, deceased, 
by direction of the Court, so say you each and all. 

• t • • 

199 Filed May 1 1952 Harry M. Hull, Clerk 
Plamtiff’s Exhibit No. 2 
LEASE 

This Lease, made this 1st day of February, A. IX, 1941 
bv and between EDITH GALT MISH, LUCY GALT 
HANGER, HARRIET R. KELLER, ROBERT R. RICH¬ 
ARDSON, WILLIAM M. GALT, WILLIAM T. BETTS, 
Surviving Trustee under the Will of RALPH L. GALT, 
Deceased, and RACHEL C. S. GALT, as the widow of 
Ralph L. Galt, parties of the first part (hereinafter called 
“Lessors” which word shall be construed as including 
their heirs, executors, administrators and assigns) and 
FELICE PASQUALI, party of the second part (herein¬ 
after called the “Lessee” which word shall includ e her 
heirs, executors, administrators and assigns), WIT¬ 
NESSETH: 

That for and in consideration of the rents covenants and 
agreements hereinafter contained, and, on the part of the 
Lessee to be paid, observed and performed, the Lessors 
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have let and demised, and by these presents do let and 
demise nnto the Lessee the store at 606 Ninth Street, 
Northwest, Washington, D. C. and that portion of the cel¬ 
lar lying beneath said store which is not at present being 
used and which has not previously been allotted to the 
other building tenants, to be used for the purposes of a 
valet shop and shoe repair business, for the term of twc 
(2) years commencing on the first day of August, 1941 
and terminating on the 31st day of July, 1948, option 
exercised, the Lessee yielding and paying therefor, unto 
the Lessors, at such place in the said City of Washington 
as the Lessors may from time to time reasonably desig¬ 
nate, as rent for said term as follows: The sum of Five 
Thousand Forty Dollars ($5,040.00) payable in monthly 
installments at the rate of Two Hundred Ten Dollars 
($210.00) per month on the 1st day of each and every 
month. 

The Lessee covenants and agrees to pay the Lessors 
said rent during the term hereof and until possession of 
the demised premises is re-delivered to the Lessors free 
and clear; to pay all charges for gas and electricity and 
for water used on the demised premises and all wires, 
pipes, glass, plumbing, and other fixtures therein or used 
therewith repaired, whole, and of the same kind, quality 
and description, and in such good order and condition as 
the same may be put in during the tenancy, damage by 
accidental fire or other unavoidable casualty, or from 
reasonable wearing and use only excepted; that she 
200 will make all necessary repairs to the portion of 
the building covered by this lease. All property of 
any kind that may be on the premises shall be at the sole 
risk of the Lessee or those claiming through or under the 
Lessee. 

The Lessee further covenants and agrees to save the 
Lessors harmless and indemnified from all loss, damage, 
liability, or expense incurred or suffered, by reason of 
the Lessee’s neglect or use of the demised premises, or of 
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said building, or of anything therein, or of Lessee’s negli. 
gent use of gas, water, steam, electricity, fire or other 
agency, or by reason of any injury, loss or damage to any 
person or property upon the demised premises resulting 
from any wrongful act or default or negligence of the 
Lessee, and to be answerable for all nuisances caused or 
permitted by Lessee on the demised premises, or caused 
by the Lessee in said building or on the approaches 
thereto; not to strip or overload, damage or deface the 
demised premises, or said building, or the fixtures therein 
or used therewith, not to permit any hole to be made in 
any of the same; not to suffer nor permit any trade or 
occupation to be carried on or use made of the demised 
premises which shall be unlawful, unduly noisy, or offen¬ 
sive, or injurious to any person or property, or other than 
that of a valet shop and shoe repair business, or such as 
to increase the danger of fire or affect or mate void any 
insurance on said building, or which may render any 
increased or extra premium payable for such insurance, or 
which shall be contrary to any law or ordinance, rule 
or regulation from time to time established by any public 
authority. 

The Lessors covenant and agree to maintain the heat¬ 
ing plant in good condition and at their own expense fur¬ 
nish such heat to this store as would come to it through 
the existing heating pipes which pass through it and 
supply heat to the upper floors. 

And the Lessee covenants, at the expiration or other 
termination of this lease, to remove all goods and effects 
from the demised premises not the property of the Les¬ 
sors, and to yield up to the Lessors the demised premises 
in good repair, order and condition in all respects, reason¬ 
able wear and use thereof and damage by fire, storm or 
other unavoidable casualty only excepted. 

201 All the foregoing covenants of the Lessee shall 
be in force without demand or notice during said 
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term and for such further time as the Lessee, or any 
person or persons claiming under the Lessee, shall hold 
the demised premises. 

And the Lessors covenant, to and with the Lessee, that 
the Lessee observing and performing all the covenants 
and agreements on its part, shall possess and peaceably 
and quietly enjoy the said demised premises throughout 
the said term. 

This lease is made on condition that in case the whole 
or a substantial part of the demised premises, or of said 
building, be destroyed or damaged by fire or other un 
avoidable casualty, or be taken, damaged or destroyed by 
public authority after the execution and before the ter¬ 
mination hereof, then this lease may, at the election of 
the Lessors, within a reasonable time, be terminated; pro¬ 
vided that if the same be not so terminated, and if the 
demised premises, or any part thereof, are rendered unfit 
for use and occupancy, a just and proportionate part of 
the rent, according to the nature and extent of the injury 
to the demised premises shall be suspended or abated 
until the premises shall have been put in as good condi¬ 
tion for use and occupancy as at the time of such taking, 
damage or destruction. 

It is further hereby expressly understood and agreed 
by and between the parties hereto that this lease is made 
subject to the express condition that, in the event the 
Lessors at any time during the term hereby created should 
receive an offer of purchase of said property, or that 
Lessors should decide at any time during the term hereby 
created to erect a new building on said lot, and the Lessors 
should accept said offer and sell, or decide to erect a new 
building, then and in such event the Lessors hereby re¬ 
serve, and shall have the right at any time during the 
term of this lease to terminate the same upon giving ninety 
(90) days’ written notice to the Lessee, either in person 
or by leaving the same upon the premises, of its intention 
so to do, and upon the expiration of said period of ninety 
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(90) days, the Lessee covenants and agrees to vacate and 
surrender the said leased premises to the Lessors. 

This lease is made on condition also that, if the Lessee 
shall neglect or fail to perform or observe any of the 
covenants or agreements herein contained on the Lessee’s 
part to be performed or observed, or if the estate 
202 of the Lessee hereby created shall be taken on exe¬ 
cution or other process of law, or if the Lessee 
shall petition into bankruptcy, or be declared bankrupt 
or insolvent according to law, or if a receiver or other 
similar officer shall be appointed to take charge of any 
part of the property of, or to wind up the affairs of, the 
Lessee, or if any assignment shall be made of the Lessee’s 
property for the benefit of creditors, then, and in either 
of the said cases, this indenture and agreement and the 
tenancy hereby created shall, at the option of the Lessors, 
be at once determined, and the said Lessors may seek to 
recover, and recover possession of the said premises by 
due legal proceedings, all and any notice whatsoever being 
hereby expressly waived by the Lessee. And the Lessee 
covnants that in case of such termination, the Lessee shall 
remain responsible for the residue of the said term for 
the full rent herein reserved, whether the demised prem¬ 
ises remain vacant or not, and shall be credited only with 
such amounts as shall be actually realized therefrom by 
the Lessors; in the event of any such termination, the 
Lessors may immediately recover from the Lessee the pro 
rata rent up to the time of termination, irrespective of 
the periods herein prescribed for the payment of rent 

Any assent to any breach of, or any waiver of, any of 
the Lessee’s covenants by the Lessors, whether express 
or implied, shall not be construed to be a waiver, except 
in that specific instance, either of such covenants or of 
any subsequent breach thereof; the Lessee hereby waives 
all rights of notice or demand hereunder, and any notice 
from the Lessors to the Lessee relating to the demised 
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premises, or the occupancy thereof, shall be deemed duly 
served if left at the demised premises addressed to the 
Lessee. 

It is Further Covenanted and Agreed that the Lessee 
shall have the option to renew this lease by giving notice 
in writing prior to its expiration, for an additional period 
of five (5) years at the rental of Fourteen Thousand One 
Hundred Seventy Five Dollars ($14,175), payable in in¬ 
stallments of Two Hundred Thirty Six Dollars and 
Twenty Five Cents ($236.25) per month on the first day 
of each and every month, beginning on the 1st day of 
August, 1943 and in the event of the exercise of said 
option, all the other provisions of this lease shall apply 
for the renewal period. 

203 IN WITNESS WHEREOF, on the day and year 
first above written, the parties hereto of the first 
and second parts have hereunto set their hands and seals. 

• • • • 

208 Filed May 1 1952 Harry M. Hull, Clerk 

Plaintiff's Exhibit No. 3 

THIS INDENTURE, Made this 15th day of October, 
1943, by and between EDITH GALT MISH, LUCY GALT 
HANGER, WILLIAM M. GALT, HARRIET R. KEL¬ 
LER, ROBERT R. RICHARDSON, WILLIAM T. 
BETTS, Surviving Trustee under the Will of Ralph L. 
Galt, Deceased, and RACHEL C. S. GALT, as the widow 
of Ralph L. Galt, deceased, parties of the first part, (here¬ 
inafter called the “Lessors”, which word shall be con¬ 
strued as including their heirs, executors, administrators, 
and assigns), and PEOPLES DRUG STORES, INCOR¬ 
PORATED, a corporation of the State of Maryland, party 
of the second part, (hereinafter called the “Lessee”, which 
word shall include its successors and assigns.) 
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WITNESSETH: 

That for and in consideration of the rents, covenants, 
and agreements hereinafter contained, and on the part of 
the Lessee to be paid, observed, and performed, the Les¬ 
sors have let and demised, and by these presents do let 
and demise unto the Lessee the store at 604 Ninth Street, 
Northwest, Washington, D. C., and the cellar lying be¬ 
neath the front portion of the said store, to be used for 
the purposes of a drug store for the term of two years, 
commencing on the 1st day of December, 1943, and 
terminating on the 30th day of November, 1945; the 
Lessee yielding and paying therefor unto the Lessors, at 
such place in said City of Washington as the Lessors 
may from time to time seasonably designate, as rent for 
said term as follows: the sum of Seven Thousand, Eight 
Hundred Dollars ($7,800.00), payable in equal monthly 
instalments at the rate of Three Hundred Twenty-five 
Dollars ($325.00) per month, payable without deduction 
or demand in advance on the first day of each and every 
month of said period. 

The Lessors on their part covenant and agree with 
the Lessee as follows: 

1. The Lessors are renting the upper floor and the 
rear portion of the cellar of 604 Ninth Street, Northwest, 
to a tenant, who, under the terms of his lease, agrees to 
furnish heat to the entire building, including the premises 
covered by this lease. In the event that such ten- 
209 ant should fail to furnish adequate heat to the 
premises leased the Lessee may heat the premises 
leased at its own cost and expense and the rent provided 
hereunder shall be reduced from the date when said heat 
has ceased to be furnished Fifty Dollars ($50.00) per 
month. In the event that the Lessors shall thereafter 
furnish heat to the premises leased, said rent shall con¬ 
tinue to be reduced Fifty Dollars ($50.00) per month 
until the cost to the tenant of furnishing said heat and 
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the cost of equipment supplied by it has been fully paid 
for, whereupon the rent to be paid shall revert to the 
amount provided in this agreement. 

2. The Lessors covenant and agree to pay all taxes 
and all insurance premiums as they shall come due. 

3. The Lessors hereby consent to the assignment of 
this lease to any corporation with which the Lessee may 
merge or consolidate, or any corporation which may be 
formed for reorganization of the Lessee. 

4. The Lessee covenants and agrees to pay the Lessors 
said rent during the term hereof and until possession of 
the demised premises is redelivered to the Lessors free 
and clear; to pay all charges for gas and electricity and 
for water used on the demised premises; to keep the 
demised premises and all wires, pipes, glass, plumbing 
and other fixtures therein, or used therewith, repaired, 
whole, and of the same kind, quality and description, and 
in such good order and condition as the same are at the 
beginning of the term of this lease, or may be put in dur¬ 
ing the tenancy; damage by accidental fire or other un¬ 
avoidable casualty, or from reasonable wearing and use 
only excepted; acknowledging by entering on said prem¬ 
ises for occupancy that the aforesaid are at the time of 
the beginning of the term of this lease in good repair, 
order, and condition in all respects; to keep all erections 
and additions to the demised premises made during the 
term in good repair, order, and condition, as aforesaid; 
to permit the tenant of the upper floor to transmit heat 
through the said premises at all times, under safe and 

proper conditions, permitting said tenant free in- 
210 gress and egress to the rear portion of the cellar. 

All property of any kind that may be on the prem¬ 
ises shall be at the sole risk of the Lessee or those claim¬ 
ing through or under the Lessee. 

5. The Lessee further covenants and agrees to save 
the Lessors harmless and indemnified from all loss, dam- 
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age, liability or expense incurred or suffered by reason 
of the Lessee’s neglect or use of the demised premises or 
of the said building or of anything therein, or of Lessee’s 
negligent use of gas, water, steam, electricity, fire or 
other agency, or by reason of any injury, loss, or damage 
to any person or property upon the demised premises 
resulting from any wrongful act or default or negligence 
of the Lessee, and to be answerable for all nuisances 
caused or permitted by Lessee on the demised premises, 
or caused by the Lessee in said building or on the ap¬ 
proaches thereto; not to strip or overload, damage or 
deface the demised premises or said building or the fix¬ 
tures therein or used therewith; not to permit any hole 
to be made in any of the same; not to suffer or permit 
any trade or occupation to be carried on or use made of 
the demised premises which shall be unlawful, unduly 
noisy, or offensive, or injurious to any person or property, 
or other than that of a drug store, doing a business of 
the character now conducted in the District of Columbia 
by said Peoples Drug Stores, Incorporated, or such as to 
increase the danger of fire or affect or make void any 
insurance on said building, or which may render any 
increased or extra premium payable for such insurance, 
or which shall be contrary to any law or ordinance, rule, 
or regulation from time to time established by any public 
authority; not to make any additions or alterations to or 
upon the demised premises without the consent in writing 
of the Lessors; to conform to all rules, or regulations, 
from time to time established by the Washington Board 
of Fire Underwriters. The foregoing covenants of the 
Lessee relating to the use of the demised premises and 
of said building and of anything therein shall be con¬ 
strued to include use thereof by the Lessee’s agents, serv¬ 
ants or others having rights to be in the demised prem¬ 
ises or in said building through or under the Lessee. 

6. The Lessee covenants not to assign this lease 
nor underlet the demised premises, or any portion 


211 
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thereof, without the consent of the Lessors first obtained 
in writing, except as hereinbefore provided. 

And the Lessee covenants, at the expiration or other 
termination of this lease, to remove all goods and effects 
from the demised premises not the property of the Les¬ 
sors, and to yield up to the Lessors the demised premises 
and all keys, locks and other fixtures connected therewith, 
and all erections and additions made to or upon the 
same, in good repair, order, and condition in all respects, 
reasonable wearing and use thereof and damage by fire, 
storm, or other unavoidable casualty only excepted. 

All the foregoing covenants of the Lessee shall be in 
force without demand or notice during said term and for 
such further time as the Lessee or any person or persons 
claiming under the Lessee shall hold the demised premises. 

And the Lessors covenant to and with the Lessee that 
the Lessee, observing and performing all the covenants 
and agreements on its part, shall possess and peaceably 
and quietly enjoy the said demised premises throughout 
the said term. 

This lease is made on condition that in case the whole 
or any part of the demised premises, or of said building, 
be destroyed or damaged by fire or other unavoidable 
casualty, or be taken, damaged, or destroyed by public 
authority, to an extent in excess of fifty (50) per cent 
of its value, after the execution and before the termina¬ 
tion hereof, then this lease may, at the election of the 
Lessors within a reasonable time, be terminated, provided 
that, if the same be not so terminated and if the demised 
premises, or any part thereof, are rendered unfit for use 
and occupation, a just and proportionate part of the rent, 
according to the nature and extent of the injury to the 
demised premises, shall be suspended or abated until the 
premises shall, by the Lessors, have been put in as good 
condition for use and occupation as at the time of such 
taking, damage or destruction. 
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This lease is made on condition also that, if the 
212 Lessee shall neglect or fail to perform or observe 
any of the covenants or agreements herein con¬ 
tained on the Lessee’s part to be performed or observed, 
or if the estate of the Lessee hereby created shall be 
taken on execution or other process of law, or if the 
Lessee shall petition into bankruptcy, or be declared bank¬ 
rupt or insolvent according to law, or if a receiver or 
other similar officer shall be appointed to take charge of 
any part of the property of, or to wind up the affairs 
of, the Lessee, or if any assignment shall be made of the 
Lessee’s property for the benefit of creditors, then, and 
in either of the said cases, this indenture and agreement 
and the tenancy hereby created shall, at the option of the 
Lessors, be at once determined, and the said Lessors may 
seek to recover, and recover possession of the said prem¬ 
ises by due legal proceedings, all and any notice whatso¬ 
ever being hereby expressly waived by the Lessee. And 
the Lessee covenants that in case of such termination, the 
Lessee shall remain responsible for the residue of the 
said term for the full rent herein reserved, whether the 
demised premises remain vacant or not, and shall be 
credited only with such amounts as shall be actually 
realized therefrom by the Lessors; in the event of any 
such termination, the Lessors may immediately recover 
from the Lessee the pro rata rent up to the time of ter¬ 
mination, irrespective of the periods herein prescribed for 
the payment of rent Such liability of the Lessee shall 
not extend beyond December 1st following the default or 
breach of covenant above referred to. 

It is understood and agreed that in the event the Lessors 
shall find it necessary or desirable to install new water 
or heating service in the upper floors of the hereinbefore 
described property they shall have the privilege of run¬ 
ning pipes through the leased premises for their pur¬ 
poses; provided, however, that all of such pipes shall 
be run against or in the side of back walls of said 
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leased premises and so installed and arranged as not 
to interfere with the present fixtures in said store. The 
Lessors hereby agree to indemnify, protect and save 
harmless the said Lessee from all loss, cost, damage or 
expense to which it may be hereafter put by 
213 reason of the installation of said water or heating 
equipment 

It is understood and agreed that in the event of a 
bona fide sale of the property of which the leased prem¬ 
ises are a part, then in that event the Lessors or such 
bona fide purchaser may terminate this lease by the serv¬ 
ice of a six (6) months’ notice in writing of their or his 
intention to terminate the same, and at the expiration 
of said six months said lease shall stand terminated; 
provided, however, that the Lessee, upon receiving such 
notice, may elect to vacate said premises at any time 
after the service of such notice, and upon vacating said 
premises and delivering the key to the National Savings 
and Trust Company, as Agent for the Lessors or the 
purchaser, the Lessee shall thereafter be relieved from 
the payment of any rent for the balance of said six (6) 
months’ period. 

Anything herein to the contrary notwithstanding, the 
Lessee shall not be considered in default unless the land¬ 
lords have given ten days’ notice of such default addressed 
to the tenant at 77 P Street, Northeast, Washington, D. €., 
by registered mail, and if such default or breach of cov¬ 
enant has been corrected within said ten days, then said 
tenant shall not be considered in default 

Any assent to any breach of, or any waiver of, any 
of the Lessee’s covenants by the Lessors, whether express 
or implied, shall not be construed to be a waiver, except 
in that specific instance, either of such covenants or of 
any subsequent breach thereof; the Lessee hereby waives 
all rights of notice or demand hereunder, and any notice 
from the Lessors to the Lessee relating to the demised 
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premises or the occupancy thereof shall be deemed served 
if left at the demised premises addressed to the Lessee. 

IN WITNESS WHEREOF on the day and year first 
above written, the parties of the first part have hereunto 
set their hands and seals; and the said party of the 
second part has caused this indenture to be signed in its 
name and behalf by I. N. Beavers its President, attested 
by G. E. McCann its Secretary, and its corporate 

214 seal to be hereunto attached, and has constituted 
and appointed I. N. Beavers to be its attorney-in- 

fact, for it and in its name to acknowledge and deliver 
this indenture as its act and deed. 

• • • • 

215 Filed May 1 1952 Harry M. Hull, Clerk 

Plaintiff’s Exhibit No. 4 

THIS AGREEMENT OF EXTENSION OF LEASE 
made in duplicate this 26th day of October 1945, by and 
between EDITH GALT MISH, LUCY GALT HANGER, 
WILLIAM M. GALT, HARRIET R. KELLER, ROBERT 
R. RICHARDSON, WILLIAM T. BETTS, Surviving 
Trustee under the Will of Ralph L. Galt, Deceased, and 
RACHEL C. S. GALT, as the widow of Ralph L. Galt, 
Deceased, parties of the first part, hereinafter called the 
“Lessors”, acting by and through the National Savings 
and Trust Company, their duly authorized agent, and 
PEOPLES DRUG STORES, INCORPORATED, a cor¬ 
poration of the state of Maryland, party of the second 
part, hereinafter called the “Lessee”. 

WHEREAS Lessee is now in possession of the store 
at 604 Ninth Street, Northwest, Washington, D. C., and 
the cellar lying beneath the front portion of the said 
store, under lease between Lessors and Lessee dated 
October 15, 1943, under which lease the Lessee is entitled 
to a term of two (2) years, expiring on the 30th day of 
November, 1945; 
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AND WHEREAS the parties hereto have agreed to 
extend the said lease for a further period of two (2) 
years, beginning on the first day of December, 1945, and 
ending on the 30th day of November, 1947, on the same 
terms and conditions as contained in the aforesaid lease, 
save and except changes in rental as hereinafter recited. 

NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH that in consideration of the premises and of 
the mutual covenants and conditions herein contained, the 
parties hereto do hereby agree that the said lease dated 
October 15, 1943, and expiring November 30, 1945, shall 
be and is hereby extended for a period of two (2) years 
from December 1, 1945, to November 30, 1947, subject to 
all the terms and conditions of the aforesaid original 
lease, save and except that for said extended period the 
rental reserved in said original lease shall be an aggre¬ 
gate rental of Eighty-four Hundred Dollars ($8400.00), 
payable in equal monthly instalments of Three 
219 Hundred Fifty Dollars ($350.00) in advance on the 
first day of each and every month of said period, 
at such place in the city of Washington, District of Co¬ 
lumbia, as the Lessors may from time to time designate 
by notice in writing to Lessee. 

The parties hereto severally agree to be bound by and 
observe all of the conditions and covenants of the said 
original lease throughout the period of said extension. 

AS WITNESS the signatures of the Lessors by the Na¬ 
tional Savings and Trust Company, their duly authorized 
agent, which — has caused these presents to be signed 
by B. L. Colton its Vice President, attested by Nelson J. 
Foster its Secretary, and its corporate seal to be hereto 
attached, and the Lessee has caused these presents to be 
signed by I. N. Beavers, its President, attested by G. E. 
McCann its Secretary, and its corporate seal to be hereto 
attached. 
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REPLY BRIEF FOR APPELLANTS 


SUMMARY OF ARGUMENT 

1. In granting the Plaintiff’s Motion for Leave to File an 
Amended Complaint so as to add those persons who were 
owners of the outstanding one-fifth (l/5th) interest in 
the realty, the trial court properly exercised its discre¬ 
tion within the provisions of Rule 15(c) of the Federal 
Rules of Civil Procedure. 
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2. The rale requiring that all of the co-owners of a fee 
join in an action for damages for failure to surrender in 
good repair is not applicable when the co-owner who fails 
to join is either deceased or absent from the jurisdiction 
or when the claim of the co-owner is barred by the statute 
of limitations. 

3. The facts stated in the plaintiff’s Statement of the Case 
in the plaintiff’s Brief should be considered as established 
for the purpose of this appeal. 

ARGUMENT 

1. The Amendment Was Properly Allowed Under Rule 
15(c) of the Federal Rules of Civil Procedure. 

The court below permitted the plaintiffs to add as party 
plaintiffs those co-owners of the fee who had not pre¬ 
viously joined in the suit. This amendment was allowed 
even though the statute of limitations had run against the 
claim of these co-owners at the time of the amendment. 
The action of the Court was based on Rule 15(c) of the 
Federal Rules of Civil Procedure which provides as fol¬ 
lows: 

“When ever the claim or defense asserted in the 
amended pleading arose out of the conduct, transac¬ 
tion, or occurrence set forth or attempted to be set 
forth in the original pleading, the amendment relates 
back to the date of the original pleading”. 

and on Rule 15(a) which provides: 

“Leave shall be freely given when justice so re¬ 
quires”. 

In numerous decided cases in the Federal Courts, 
amendments adding or substituting parties have been per¬ 
mitted under similar circumstances. 


3 . 

Missouri, K. & T. Railroad Company vs. Widf, 226 
U. S. 570, 33 S. Ct. 135, 57 Law Ed. 335. 

MacGowan vs. Barber, (CCA Vt. 1942)) 127, F. 2d 
458. 

Hartford Acc. & Ind. Co. vs. Interstate Equipment 
Corp. (D.C. N.Y/1948) 81 F. Supp. 357, Appeal 
Dismissed, 176 F. 2d 419 (2 mems.) 

American Fidelity & Casualty Co. vs. AU American 
Bus Lines, Inc., (CCA 10, 1951) 190 F. 2d 234. 

Deupree vs. Levinson, (CCA 6, 1950) 186 F. 2d 
297. 

The defendants in the case at bar were in no way preju¬ 
diced by this amendment. The testimony which would be 
adduced at the trial would not vary in one iota due to the 
presence or absence as a party plaintiff of the co-owner 
of the outstanding one-fifth (l/5th) interest. In the 
words of Mr. Justice Holmes in the case of New York 
Central & Hudson River Railroad Company vs. Kinsey, 
260 U. S. 340, 346, 43 S. Ct. 122, 123, 67 Law Ed. 294: 

“When a defendant has had notice from the begin¬ 
ning that the plaintiff sets up and is trying to en¬ 
force a claim against it because of specified conduct, 
the reason for the statute of limitations does not 
exist, and we are of the opinion that a liberal rule 
should be applied”. 

This liberal rule has been applied where the original 
plaintiffs seek to add others as additional parties which 
is precisely the situation in the case at Bar. 

Marsh vs. United States, (CCA 4, 1938), 97 F. 2d, 
237. 

United States vs. Tate, 99 F. 2d 307. 

Johnson vs. United States, (CCA 10, 1939) 102 F. 
2d. 729. 

It has also been pointed out in the various decisions that 
the courts are much more hesitant to permit the addition 
of new defendants after the statute of limitations has run 
than to add new party plaintiffs as was done in the case 
at Bar. 
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Overfield vs. Penroad Corp., (D.C. Pa. 1941), 39 F. 

Supp., 482. 

In the words of Rule 15(c) itself, the complaint as 
amended arose “out of the conduct, transaction, or occur¬ 
rence set forth or attempted to be set forth in the original 
pleading”. All of the pertinent facts were set forth in 
the original complaint as well as the legal theory upon 
which the plaintiffs rely. The defendants by the original 
complaint were put on notice as to the claim they were to 
meet and in accordance with Rule 15(c): 

“The amendment relates back to the date of the 
original pleading”. 

Further, it appears that the original complaint without 
the additional parties was filed on August 13, 1948; the 
Motion for Summary Judgment based upon the failure to 
add the co-owners of the outstanding one-fifth (l/5th) 
interest was filed on May 14, 1951; the statute of limita¬ 
tions ran on February 12, 1950. After the complaint was 
served the defendant waited until such time as the statute 
of limitations had already run to file his Motion for Sum¬ 
mary Judgment. This is a factor which the Court in the 
proper exercise of its discretion can consider in determin¬ 
ing whether or not the amendment to cure this defect 
should be allowed. 

Hartford Acc. & Ind. Co. vs. Interstate Equip. 

Corp., supra. 

Decisions from the courts of the various states are not 
in point since obviously different rules of civil procedure 
are involved. Those cases which arise from situations 
where the amendment would open the door to new evi¬ 
dence to substantiate the claim are also not in point, such 
as an amendment which states a new and different publi¬ 
cation in a libel action, 

Hartman vs. Time Company, (D.C. Ed. Pa) 64 F. 

Supp. 671 
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or makes a demand for disability payments not mentioned 
in tbe original complaint. 

Brown vs. N. Y. Life Insurance Company, (D.C. 

N.J.) 32 F. Snpp. 443. 

2. All of the Co-Owners of a Fee Need Not be Joined 
When the Co-Owners Not Joined Are Deceased, Ontside 
of the Jurisdiction, or When the Statute of Limitations 
Bars Their Claim. 

The cause of action which is the basis of this case 
accrued on February 12, 1947, when the Trustees, the 
Defendants, surrendered the premises to the plaintiff. At 
this time, the plaintiffs only had a four-fifths (4/5ths) 
interest in the premises. The defendant contends that 
without an assignment of the chose in action existing in 
the other one-fifth (l/5th) interest, they cannot bring 
this action unless the holder of the other one-fifth (l/5th) 
interest is joined as a plaintiff. Those cases which hold 
that all of the co-owners must be joined state an excep¬ 
tion where the co-owner is deceased or outside of the 
jurisdiction. 

Calvert vs. Bradley, 16 How 580, 14, Law Ed., 1066 
Vattier vs. Hmde, 32 U. S. (7 Peters), 250, 259-263. 

Formi vs. Tesson, 66 U. S. 309, 17 Law Ed. 67 

Magruder vs. Belt, 7 App. D. C., 303 

At the time of the accrual of this action, Betts, the 
owner of the one-fifth (l/5th) interest was deceased and 
chose in action passed to his personal representatives, 
bringing this case squarely within the exception above 
stated. 

If as the defendants contend, the distributees under the 
will of Galt and not the personal representatives are the 
owners of the chose in action they could not be joined 
under the exception to the rule since some of them were 
outside of the jurisdiction and further in accordance with 
the defendant’s contention, all must be joined or none. 
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The realistic reason for requiring that all of the co¬ 
owners join is to prevent the defendant from being sub¬ 
jected to a multiplicity of suits on behalf of each of the 
co-owners. 

Vattier vs. Hinde, supra. 

If, as the defendants here contend at the time of the 
Motion for Summary Judgment, the owners of the other 
one-fifth (l/5th) interest could not be made parties since 
their claims were barred bv the statute of limitations, the 
defendant could not be subjected to any further suits. 
Therefore, the reason for the application of the rule is 
absent and it follows that the rule should not be applied. 
Cecessante rati one, cessat ipso lex. This Twentieth Cen¬ 
tury realism has found its way into the decisions of this 
Court in analgous situations. 

McKewna vs. Austin, 77 U. S. App. D. C. 228, 134 
F. 2d, 659. 

wherein this Court held that a compromise with one or 
two joint tort feasors does not bar a suit against the 
other, overruling the rule of Kaplowitz vs. Kay, 63 App. 
D. C. 178, 70 F. 2d. 782. 

3. The Facts Stated in the Plaintiff’s Statement of the 
Case in the Plaintiff’s Brief Should be Considered as 
Established for the Purpose of This Appeal. 

Reference is made in the Brief for the appellees, Miller 
and Noonan, Trustees, on Page 1, to the fact that the 
plaintiffs’ Statement of the Case refers to: “the under¬ 
standing of a witness (67A), claims made in an opening 
statement (87A), claims made in an abandoned complaint 
(7A), claims made in an abandoned pretrial proceeding 
(9A), and claims made in the final pretrial proceeding 
(37A)”. 

The defendant contends that these facts should not be 
considered as having been established in this case. There 
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is no thin g in the record to indicate that the complaint, or 
the pretrial proceeding referred to were “abandoned” nor 
is there any rale of law which would lead to that conclu¬ 
sion. An Amended Complaint was filed and there were 
two pretrials in this case. They are still properly parts 
of the record on appeal and may be considered by this 
Court. Further, even a cursory reading of the transcript 
of evidence reveals that the trial court repeatedly inter¬ 
rupted the presentation of the plaintiff’s case by interject¬ 
ing comments and insisting that the attorney for the 
plaintiff shorten his presentation. In view of this, the 
statements contained in the complaint and the pretrial 
orders and in the opening statement should be considered 
as evidence which would have been introduced in the 
absence of the court’s erroneous rulings. 

Furthermore, the opening statement referred to was 
that of the Defendants and it was affirmatively offered in 
evidence by the Plaintiffs. The pretrial orders should be 
considered in view of Rule 16 of the Federal Rules of Civil 
Procedure which states that it “controls the subsequent 
course of the action”. The reason for pretrial proceeding 
is that: 

“There should be no surprises as to points to be 
tried, no unexpected coups which might thwart jus¬ 
tice and no forcing to produce evidence as to points 
concerning which there can be no question”. 

25 American Bar Association Journal, 855, Bolitha 
J. Laws. 


CONCLUSION 

The Court below did not err in failing to grant the de¬ 
fendant’s Motion for Summary Judgment since the rule 
requiring that all of the co-owners join is not applicable 
since the co-owners were deceased, outside of the jurisdic¬ 
tion and the statute of limitations had ran on their claim. 
Further, the amendment adding them as party plaintiffs 
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was properly allowed since it relates back to the original 
complaint because it arose out of the same conduct, trans¬ 
action or occurrence set forth in the original complaint. 

Austin F. Canfield 
William T. Hannan 
Ralph F. Beblow 
Attorneys for Appellants 
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QUESTION PRESENTED 

Question 1 of the Appellants does not affect these Ap¬ 
pellees. 

Question 2 of the Appellants is correctly stated. 

The further question presented by the Appellees is: 

When the law is settled that—where a lease for years 
contains a covenant that the lessee shall keep the prem¬ 
ises in “necessary” repair and shall return the same in 
good repair, reasonable w^ear and use thereof excepted, 
(1) all of the co-owners of the fee must join in an action 
for damages for failure to surrender in good repair, (2) 
failure to join all co-owners is fatal to the claim, and (3) 
the running of the statute of limitations on the claim of 
one co-owner bars the claims of all,—Does an amendment 
under Rule 15(c) F.R.C.P., bringing in additional parties, 
relate back to the original pleading and avoid the bar of 
the statute of limitations'? 
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Httilrii States ffimtrt of Appeals 

Foe the District op Columbia Circuit 
No. 11,426 


David Zoslow, et al, Appellants, 
v. 

National Savings & Trust Company, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES, MILLER AND NOONAN, 

TRUSTEES. 


COUNTER-STATEMENT OF THE CASE 

That part of appellant’s Statement Of The Case which 
refers to the claims against these appellees is found on 
page 3 of their brief. Examination thereof discloses that 
it refers to the utndersUmdvng of a witness (67A)*, claims ' 
made in an opening statement (87A), claims made in an 
abandoned complaint (7A), claims made in an abandoned 
pretrial proceeding (9A), and claims made in the final 

* References carrying the letter A refer to pages in the joint 
appendix. 



pre-trial proceeding (37A), as established facts in this 
case. Bearing in mind that such matters were neither 
admission nor stipulations, the necessity for a counter¬ 
statement of facts is apparent. 

These appellees are not concerned with appellants’ 
point I. 

These appellees concede that the question of law' set 
forth in point II of appellants’ brief (p. 9) is correctly 
stated. The reply of the appellees thereto is point I in 
this brief. 

How'ever, there are other points of law' in this case. 
Since appellants’ brief does not recite any facts in ref¬ 
erence thereto, we must set them forth. 

In the original complaint there were two plaintiffs and 
two defendants. The two plaintiffs w'ere David and 
Hyman Zoslow who asserted a joint claim (1) against the 
National Savings & Trust Company, (hereinafter called 
the Trust Company), for misrepresentation by it to plain¬ 
tiffs in the sale of premises 604-606 Ninth Street, North¬ 
west, this City, (3A), and (2) against Louise N. Miller 
and Alice E. Noonan, (hereinafter called the Trustees), 
lessees of said premises, for removing a heating plant 
therefrom, for failure to keep the premises in good repair 
and for failure to surrender the premises in good repair, 
ordinary wear and tear excepted. (5A, 8A). 

The amended complaint added the respective wives of 
the original plaintiffs, Edith and Rebecca Zoslow', as 
plaintiffs (27A), and five beneficiaries of the Estate of 
Ralph L. Galt, named as defendants because they w'ere 
necessary parties who refused to join as plaintiffs. (29A). 

The amended complaint set forth the same claims. 
(27A. 30A, 36A, 37A.) 

After the filing of the original complaint and answers, 
a stipulation and a supplemental stipulation of facts 
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were filed. (10A, 24A). It was agreed thereby as fol¬ 
lows: 

In 1938, the fee of 604-606 9th Street, Northwest, this 
City, was in four persons in their individual capacity and 
in one person, William T. Betts, as testamentary trustee 
of Ralph L. Galt, deceased,—five equal parts in all. (10A- 
11 A). On August 12, 1938, a lease of ten years was exe¬ 
cuted by those five owners of the fee to the trustees, 
Miller and Noonan, (11 A, 14A). That lease provided that, 
in the event of a sale of the premises, the lease could be 
terminated by a 90 days’ notice to quit, (78A). 

On February 8, 1946, the four persons holding 4/5 of 
the fee, individually, contracted to sell their 4/5 interest 
to David and Hyman Zoslow. (11A). On November 14, 
1946, a deed to said 4/5 interest was delivered to the two 
plaintiffs and their wives. Thereby each plaintiff and 
his wife acquired a 2/5 undivided interest, as tenants by 
the entireties (11A). The entire estate then consisted 
of 2/5, 2/5 and 1/5 interests,—the two tenancies by the 
entireties and the outstanding 1/5 interest; the three 
interests being tenants in common with each other. (11A- 
12A). 

On November 14, 1946, the Trust Company, purporting 
to be agent for all of the owners transferred the lease to 
Hyman and Rebecca Zoslow and at the same time gave 
the Trustees a 90 dav notice of termination of the lease. 
(12A). 

Pursuant to said notice, the Trustees surrendered the 
premises to the Trust Company on Februarv 12, 1947. 
(12A). 

The plaintiffs did not acquire the outstanding 1/5 in¬ 
terest until June 30, 1947, (13A), after they purchased 
the same from the substitute trustees of said Galt. (12A). 
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In their answer to the original complaint, the Trustees 
alleged that the Complaint should be dismissed for lack of 
indispensable parties plaintiff. (7A). On May 14, 1951, 
the Trustees filed a Motion for summary judgment against 
the plaintiffs on the grounds that all necessary parties 
had not been joined as plaintiffs, that is, all of the co- 
tenants of the estate at the time of the accrual of the 
action, and, on the further ground, that the three year 
period of the statute of limitations had run against the 
claims of those plaintiffs not joined, and such bar as to 
those persons, barred the entire claim (23A-24A). 

The Trustees assert that the cause of action accrued 
and the statute of limitations began to run against all of 
the co-owners of the fee when the Trustees surrendered 
the premises on February 12, 1947. 

The Zoslows did not acquire the outstanding 1/5 in¬ 
terest until June 30, 1947, when the substitute trustees 
for said Galt conveyed the same by deed (13A). 

The Trustees assert that the claim for damages for al¬ 
leged failure of the Trustees to repair, etc., ripened into 
a chose in action on February 12, 1947, which was vested 
in the three co-tenancies owning the fee—2/5, 2/5 and 1/5 
interests. , 

It is stipulated that the owners of the 1/5 interest never 
assigned any chose in action to the owners of the 4/5 
interest. (13A). 

The Trustees assert that the deed of the 1/5 interest 
by the substitute trustees to the plaintiffs was not an 
assignment of this chose in action; that more than three 
years (February 12, 1946, to May 14, 1951), when the 
Trustees’ motion for summary judgment was filed, had 
run against the co-tenants and owners of the 1/5 interest, 
before they were joined; that the claim of plaintiffs was 
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a joint claim and the bar of the statue as to any co-tenant 
barred the entire claim. 

After the Trustees filed the motion for summary judg¬ 
ment, the plaintiffs filed a motion for leave to amend the 
complaint by adding the wives of the original plaintiffs 
and the beneficiaries under the will of Ralph L. Galt 
(25A), the latter being successors in title to the outstand¬ 
ing undivided 1/5 interest in the fee of said premises. 
(36A). 

The trial court overruled the Trustees motion for sum¬ 
mary judgment and granted plaintiffs motion for leave 
to add the necessary parties, (26A). The Trustees as¬ 
sert that plaintiffs’ claim is barred by the statute of limi¬ 
tations in any event. 

STATUTE AND RULE INVOLVED 

$ 12-201, D. C. Code, 1951: 

No action shall be brought • • * for the recovery of 
damages for any injury to real or personal property 
• • * after three years from the time when the right to 
maintain anv such action shall have accrued; # 

Rule 15(c), F. R. C. P.: 

Whenever the claim or defense asserted in the amended 
pleading arose out of the conduct, transaction, or occur¬ 
rence set forth or attempted to be set forth in the origi¬ 
nal pleading, the amendment relates back to the date of 
the original pleading. 

SUMMARY OF ARGUMENT 

The plaintiffs sued for damages for removal of a heat¬ 
ing plant. Plaintiffs concede they could not prove that 
the Trustees removed the heating plant. No recovery for 
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removal of the heating plant could have been had against 
the Trustees. 

When plaintiffs file suit for damages for failure of a 
covenantor to surrender premises in good repair, ordi¬ 
nary wear and tear excepted, the measure of damages is 
the cost of repairs necessary to place the premises in the 
same condition as that in which they were received by 
the covenantor. 

Failure to prove the condition in which the premises 
were received by the covenantor is failure to prove a ma¬ 
terial part of plaintiff’s claim. 

Where a lease is assigned, a transferee of the reversion 
cannot recover on a covenant to keep in repair, if the 
premises were out of repair at the time of the transfer. 

The action for recovery of damages, for failure of a 
covenantor to surrender premises in good repair, is a 
joint action. All co-owners must join. Failure so to do 
is fatal to the action. 

Where the statute of limitations runs against one co¬ 
owner who has not joined or been joined in the action, 
the entire claim is barred. 

Rule 15(c) F. R. C. P. does not permit amendment of 
a claim and the addition of such co-owners, against whom 
the statute of limitations has run. 

ARGUMENT 

At the outset of this argument, we call the attention of 
the Court to the claim of the four plaintiffs that the Trus¬ 
tees ‘‘wrongfully removed the said heating plant,” (36A). 

Plaintiffs’ attorney conceded that he could not prove 
that the Trustees were in any way connected with the 
removal of the heating plant. (87A). 

Assuredly, there could have been no recovery for al¬ 
leged removal of the heating plant. 
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I 

Failure of Plaintiffs to Prove the Condition of Premises at 

Commencement of Term. 

The claim of plaintiffs was for damages for failure of 
the Trustees “to surrender said premises in good repair, 
order and condition, reasonable wear and use thereof and 
damage by fire, storm or other unavoidable casualty only, 
excepted, contrary to the covenant of the lease.” (36A). 

The trial court ruled that the measure of damages was 
the cost of such repairs as would put the premises in the 
same state of repair in which they were when the lessees 
took possession of the premises. (90A). 

The plaintiffs conceded that they could not prove the 
state of repair of the premises when the Trustees took 
the premises. (87A). Consequently, the court directed 
the jury to return a verdict against the plaintiffs. (91A). 

The plaintiffs rely chiefly on Keroes v. Richards, 28 
App. D. C. 310, for reversal upon that point. 

First, the Keroes case does not hold that in a case 
where the lessor claims damages for failure of the lessee 
to surrender premises in good repair, the lessors do not 
have to prove the condition of the premises at the begin¬ 
ning of the term. 

Second, the Keroes case was a landlord and tenant ac¬ 
tion, for possession of premises based on the ground of 
forfeiture for failure of the lessee to comply with the 
covenant of the lease which required him to pay for all 
repairs. 

An analysis of that case will show that it is not in 
point. There, a terra cotta sewer pipe in a residence 
was broken at the time of the lease thereof. After the 
lessee had taken possession, the lessor called upon the 
former to pay for installation of iron pipe as then re- 
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quired by the District authorities. The lessee refused. 
Whereupon, the lessor had the repair made, paid for it 
and sued the lessee for possession for failure to pay for 
the repairs as provided in his lease. The covenant of the 
lease provided: 

That all repairs shall be paid for by him (the les¬ 
see), and that he will surrender the same at the ex¬ 
piration of his tenancy in good repair, ordinary wear 
and tear and damage by act of God or public enemy 
excepted. j 

This court held that the lessor was entitled to posses¬ 
sion because the lessee had failed and refused to pay 
any part of the repairs; that that covenant required the 
lessee first to put the premises ‘‘in good repair as old 
premises.” (Such holding was not necessary to the de¬ 
cision of the case. It was not only dicta, but also error.) 

However, that is of no moment, as the court did not 
hold that the lessee was liable for the total cost of re- 
pairs. It held that the lessee was liable only for the cost 
of replacing a terra cotta sewer and (2) the lessee was 
not liable for the added difference in cost of the iron pipe 
over the terra cotta drain. 

We find, (28 App. D. C. 316): I 

Being of the opinion that the old drain was out of 

repair in the ordinary sense of the word, we think 

that the covenant of the lessee made it his dutv to 1 

* 

reimburse the lessor to the extent, at least, of such a 
proportion of the entire cost of construction as would 
have been incurred if it had been of the less expen¬ 
sive kind of material used in the original construc¬ 
tion. What this would be is apparently a matter of 
easy ascertainment. * * # . 

For his failure to pay the charges of repair and 
repudiation of liability for am/ part thereof, the 
lessor claimed the right to declare the lease at an 
end; and this action is for recovery of the possession 
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of the premises by virtue of his assertion of that 
power. 

The question of his (lessor’s) right to recover the 
entire cost of construction of the drain with the re¬ 
quired and more expensive material is not involved, 
hut wiU arise in any appropriate action that he may 
bring for that purpose . 

All that we now decide is that the lessee was hound 
to pay, at least, a proportionate part of the cost of 
the repair of the drain; and that, having failed to 
offer to pay that proportion, and having denied his 
liability for that proportion, as well as for the whole, 
he violated the covenant and brought into exercise the 
right of the lessor to declare the lease at an end. 
(Italics supplied). 

Such language sustains the position of the Trustees. 
Under that opinion, if the premises were out of repair, 
the Trustees were not liable for the entire cost of putting 
them in repair. They were liable only “to reimburse the 
lessor to the extent, at least, of such a proportion of the 
entire reconstruction as would have been incurred if it 
had been of the less expensive kind of material used in 
the original construction.” (28 App. D. C. 316). 

In the present case, plaintiffs’ only evidence was the 
lump sum cost of repairs (73A-75A) without specifying 
the nature of the repairs or giving the “exact figures” 
(75A). Moreover, the plaintiffs sought to hold the Trus¬ 
tees liable for “about $50,000”, “for fire escapes, for 
fireproofing, for safety precautions and for rearrange¬ 
ment of heat.” (76A). Those are certainly not repairs 
within the meaning of the covenant. 

If the building had been new when leased, the lessees 
were liable for all necessary repairs which were evident 
at the conclusion of the term. If the building was old 
when leased, the lessees were liable for the cost of putting 
the premises in repair “as old premises.” Whether the 
building was old or new does not appear. 
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Moreover, this court pointed out in the Keroes case 
that, (p. 314) : 

The covenant in this case was not to keep in re¬ 
pair, but “that all repairs shall be paid by him 

* * • ?) 

It follows that where the covenant provides that the 
lessees “will make all necessary repairs to the portion 
of the building covered by this lease, including the roof 
thereof,” (16A), the Keroes case is not in point. 

In Vincent v. Crane, 134 Mich. 700, 97 N.W. 34, the 
lease provided: 

• • # And also that said party of the second part 
(Lessee) will, at his owm expense, during the continu¬ 
ance of this lease, keep the said premises, and every 
part thereof, in as good repair, and at the expiration 
of the term yield and deliver up the same in like 
condition as when taken, reasonable use and wear 
thereof and damage by the elements excepted.” 

In an action for possession for failure to repair, the 
Court held that that clause required that the premises 
be “kept in such repair and condition as when taken.” 
(134 Mich. 704). (That is a much later case and more 
in point than Cordes v. Miller, 39 Mich. 5S1, cited in the 
Keroes case.) 

In Waddell v. DaJet, 76 Miss. 104, 23 So. 437, (cited in 
the Keroes case), the lessee covenanted “to take good 
care of the leased premises and return the same to Mrs. 
DeJet in as good order as it now is, ordinary wear and 
tear and damage by fire, wind and water excepted” and 
“to make at her own expense, all necessary repairs and 
not to call on Mrs. DeJet for repairs.” The Court said, 
(76 Miss. 110): 

* * • “Necessary repairs” must be held here to 
mean necessary to keep that property, situated as it 
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was, in as good condition as it then was—the condi¬ 
tion in which appellant agreed to return it • • 

See also: White v. Albany Railway, 17 Hun. (N.Y.) 98, 
below. 

In the instant case, the covenant was “to make all nec¬ 
essary repairs” (16A). 

The covenant to keep the property “in as good condi¬ 
tion as it then was” is the same as a covenant “to keep 
the property in repair.” 

Stvltz v. Locke, 47 Md. 562, 564: 

It was decided in Middlekauf v. Smith, 1 Md. 329, 
340, that the covenant in a lease “to repair” gener¬ 
ally or 11 to keep the premises in repair” imposes upon 
the covenantor the legal obligation to keep the prem¬ 
ises m as goad repair as when the agreement was 
made . 

The courts say “where an old house is rented with 
the usual covenants to keep the same in repair, the 
covenantor will not be bound to put it in an im¬ 
proved state, nor to avert the consequences of the ele¬ 
ments, but only to keep it in a state in which it was 
at the time of the demise, by timely expenditure of 
money and care.” Gutteridge v. Munyard, 7 C. & P. 
129; Archbold’s Lamd. & Tenant, 176. 

It follows that the covenant as stated in the narr., 
is in its legal effect the same as that contained in the 
articles of agreement. Or in other words, that a cove¬ 
nant to keep in repair, and a covenant to keep in 
as good repair as they now are, are identically the 
same covenant. 

See also: Chesapeake Co. v. Goldberg, 107 Md. 485, 
487, 69 A. 37. 

In St. J. & St. L. Ry. Co. v. St. L., J. M. & S. Ry. Co., 
135 Mo. 173, 197, 136 S. W. 602, the court said: 

What is the measure, then, of its obligation on its 
own undertaking? A covenant “to keep” leased 
premises in repair imposes upon the tenant the obli- 
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gation to keep the premises in as good repair as 
when the agreement is made. Middlekauf v. Smith, 
1 Md. 329; Stultz v. Locke, 47 Md. 562; Gutteridge v. 
Munyard, 7 C. & P. 129; 1 Wood's Landlord & Ten¬ 
ant, sec. 367. 

Covenants “to keep in repair” and “to keep in as 
good repair as they now are” are held to amount to 
the same thing in law. 

In cases where the issue is the amount of damages 
due a lessor for failure of a lessee to surrender premises 
in good repair, the courts consistently hold that the bur¬ 
den is on the lessor to prove that the surrendered prem¬ 
ises are in a worse state of repair than at the commence¬ 
ment of the lease; that the cost of putting the premises 
in the same state of repair as when let, is the measure of 
damages to the lessor. 

In Gutteridge v. Munyard, 1 Moo. & R. 334, 336, 174 
Eng. Repr. 114, 115, Tindal, C.J., charged the jury: 

# * * "Where a very old building is demised, and 
the lessee enters into a covenant to repair, it is not 
meant that the old building is to be restored in a 
renewed form at the end of the term, or of greater 
value than it was at the commencement of the term. 
* ° * (the lessee) is bound by seasonable applications 
of labour to keep the house as nearly as possible in 
the same condition as when it was demised. 

See also: Burdett v. Withers, 7 Ad. & El. 136, 138, 112 
Eng. Repr. 422, 423, where the court said: 

* * * It is very material, -with a view’ both to the 
event of the suit and to the amount of damages, to 
show’ w’hat the previous state of the premises were. 

In West v. Hart . 30 Ky. (J. J. Marsh) 25S, the court 
said: 


This case depends upon the construction to be given 
to the following covenant in a lease: “To keep the 
farm and buildings in good repair, and leave them in 
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the same good order at the end of said term of three 
years.” 

• • * It is said (in Brashear v. Chandler, 6 Monroe, 
150) • * * that a covenant simply to repair may be 
construed to embrace only the making good what may 
be damaged ad mterim, but that the stipulation to 
deliver in good repair, in every respect, left no room 
for limiting it into a covenant merely to repair, ac¬ 
cording to the original condition of the farm. The 
word keep seems to us to have direct reference to 
the condition of the premises at the time of the lease, 
and that the then state of repair must be taken to be 
■what the parties meant by good repair. There is so 
broad and palpable a distinction between a promise 
to put into repair, and one to keep in repair, that it 
is almost impossible to believe the parties meant the 
former when they used the latter expression. A cove¬ 
nant to keep in repair is certainly no broader than a 
covenant to repair, and, if the latter obliges only to 
make good the damage, ad interim, no greater stress 
can be laid on the promise to keep in repair. 

The last clause, “to leave in the same good order,” 
gives no aid to the construction, one w^ay or the other. 
Its obvious meaning is, that the premises were to be 
left as they had to be kept. 

In Braem v. Washington Piece Bye Works, 100 N. J. L. 

209, 210, 126 A. 461, we find: 

In the instant case the requirement of the covenant 
was to surrender the premises “in as good a state 
and condition as reasonable use thereof will permit, 
damage by the elements excepted.” It was not an 
unqualified covenant to surrender the premises in 
good condition, as the plaintiff argues and as the 
trial judge assumed. Now, under the lessee’s cove¬ 
nant to surrender the premises “in as good a state 
and condition as reasonable use thereof will permit, 
damages by the elements excepted,” the tenant is not 
liable for the ordinary wear and tear or reasonable 
use of the premises; and their condition at the time 
he took possession is a material consideration, be¬ 
cause his duty as to delivering them up in good re- 
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pair is a comparative one only, dependent upon their 
nature, quality and the condition at the time he exe¬ 
cuted the lease. Fox v. Lynch, 64 Atl. Rep. 439; 
Reed v. Snowhill, 51 N.J.L. 162; Hanchett v. 0 ’Reilly, 
76 Id. 212; affirmed, 78 Id. 555; Proudfoot v. Hart, 
L. R. 25 Q.B. 42; 59 L. J. Q. B. (N.S.) 389; 63 L.T. 
(N.S.) 171; 3S Week. Rep. 730; 55 J. P. 20. See also 
the comprehensive note in 64 L.R.A. 648. 

And in an action (such as this) by the lessor for 
breach of covenant in a lease to deliver up the prem¬ 
ises “in as good a state and condition as reasonable 
use thereof will permit, damages by the elements ex¬ 
cepted” the measure of damages is the amount re¬ 
quired to restore the premises to the condition they 
were in at the beginning of the lease, due allowance 
being made for reasonable use and wear, and the 
operation of the elements. 24 Cyc. 1113 and cases 
there cited. 

See also: Anaconda Printing Co. v. Welsbach, (N. J. 
Sup.) 126 A. 639. 

In New York, in cases where the question of the meas¬ 
ure of damages, for failure of a lessee to surrender in 
good repair, is considered by the courts, it is held that 
failure of the plaintiff to prove the condition of the prem¬ 
ises at the commencement of the term is fatal to his case. 

In White v. Albany Railway , 15 Hun (N.Y.) 9S, the 
lease contained the agreement for the lessee to make 
“repairs necessary” and “to surrender the premises • # • 
in as good state and condition as reasonable use and 
wear will permit, damages by the elements excepted”. 
The lessor, among other things, sued for the cost of the 
necessary repairs and damages resulting from failure of 
the lessee to make repairs. 

The case was heard by a referee. The judgment for 
plaintiff was reversed. The court said, 17 Hun 101: 

* * * The ordinary rule, of course, is that the ten¬ 
ant takes the property just as it is, and pays his rent 
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for the use of it in that condition. (Taylor Land. & 
Ten. § 358.) All that he is to do is to restore it as 
he took it. And this is so reasonable that it would 
be the probable meaning of any agreement of lease 
which did not expressly state otherwise. In the pres¬ 
ent case the word “necessary” applied to repairs, 
may well be understood to denote such repairs as 
were necessary to the defendants, and not such as 
might be necessary for some future or different use 
of the property, after their lease had expired. This 
view is strengthened by the further clause of surren¬ 
der in as good state and condition as reasonable use 
and wear would permit. If the defendants were 
bound to put on repairs, other than which they found 
necessary—that is, if the defendants were bound to 
leave the property in better condition than they 
found it, this clause of surrender would be incon¬ 
sistent with the former part of the lease. (Bell v. 
Wyeth, 8 Allen, 275.) 

* • # * 

We think, therefore, that the referee erred in giv¬ 
ing damages for the failure of the defendants to make 
the repairs needed at the time the lease was taken. 
The referee has found that there is no evidence from 
which can be determined the amount of expense of 
repairing such damages as accrued during the term, 
apart from that which existed at the time the lease 
was made. Of course, therefore, we cannot determine 
this. 

In United Sweeping Compound Corp. v. Oppenheim, 
(Sup. Ct. App. Term) 183 N.Y.S. 44, 45, the court said: 

2. It might be added that, independent of the 
above, there w T as no competent evidence offered in 
the case as to what the damages suffered by the 
breach of the covenant (to surrender in good repair) 
were. The measure of damage would be the cost of 
reconstructing a stairway of similar character to 
that upon the premises when the lease was made, and 
not based, as herein, upon the cost of one in general, 
as testified to by a layman, which conform with the 
factory laws of the state. 
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In Taig v. Flynn, (Sup. Ct. App. Term), 185 N.Y.S. 
114, the tenant vacated and sued for the return of a de¬ 
posit to secure the rent. The landlord filed a counter¬ 
claim for failure of the tenant to surrender in good re¬ 
pair. The judgment on the counterclaim was reversed. 
The court said, p. 115: 

The defendant has not sustained his counterclaim 
by sufficient evidence. It is not possible, in our 
opinion, to determine from the record the difference 
in the condition of the premises when plaintiff took 
possession and when he left, with sufficient certainty 
to form an intelligent and definite judgment of de¬ 
fendant’s counterclaim. 

See also: Young v. Katz, 48 N.Y.S. 187, 1S9, 22 App. 
Div. 542: Roberts v. Freeborn, 14 Daly 529, 2 N.Y.S. 56, 08. 

Cf. Baeliracli v. Estefan, (Tex. Civ. App.) 184 S.W. 2d 
640, 641-2. 

Non^ of the cases cited by appellant are in point. The 
best that can be said for any of them is that some agree 
with the doctrine laid down in the Keroes case, namely, 
that a covenant to keep in repair requires the covenantor 
“to keep the premises reasonably fit for the occupation 
of a tenant of the class who occupies it,” and similar 
statements. 

The closest case in point is Lehmaier v. Jones, 91 
N.Y.S. 687, 689, 100 App. Div. 495, but in that case it 
appears that there was evidence of the “age and class of 
the building,” which was lacking in the case at bar. In 
that case, the court held that a covenant to keep in 
repair required the covenantor “to keep the premises in 
as good repair as when he enters” and “to put, keep and 
have them in good repair, having regard to the age and 
class of the building.” 

The trial court should have directed a verdict in favor 
of the Trustees. 
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Plaintiffs’ Claim is Barred by the Statute of Limitations 

Plaintiffs claim was for damages (1) for removal of a 
heating plant by the Trustees (36A), which they admitted 
they could not prove, (87A), and (2) for failure of the 
Trustees to surrender premises in good repair, contrary 
to the covenants of the lease. (36A). 

Where there are several co-owners of a fee, all must 
join in filing suit for such a claim. It is a joint action. 
Failure of one or more co-tenants to join in the motion is 
fatal thereto. Calvert v. Bradley , 16 How. (57 U.S.) 580, 
14 L. Ed. 1066, below. 

If one or more co-tenants fail to join in such an action 
and the statute of limitations runs against the party or 
parties who did not join therein, the entire claim is 
barred. MarsteUer v. McLean, 7 Cr. 156, 3 L. Ed. 300, 
below. 

The instant action was for damages for failure to sur¬ 
render certain premises in good repair, contrary to the 
covenants of the lease. The action therefor could only 
accrue on termination of the lease. In this case, the lease 
was terminated February 12, 1947. (12A). The claim 

for damages then became a chose in action. It was vested 
in the owners of the fee. 

David, Edith, Hyman and Rebecca Zoslow were the 
owners of 4/5 of the fee on February 12, 1947. (11A). 

Prior to January 19, 1946, Betts, the testamentary trus¬ 
tee of Ralph L. Galt, held title to 1/5 of the fee. (11A). 
After that date, the title to that 1/5 interest changed 
hands several times. For the purposes of this litigation, 
it was stipulated that the owners of the 1/5 interest on 
February 12, 1947, were the residuary devisees of said 
Galt. (36A). We are not concerned with the chain of 
title, because it is stipulated that the 1/5 interest in the 
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chose in action was never assigned to plaintiffs (13A, 
25A). It still remains outstanding. 

The plaintiffs did acquire title to the outstanding 1/5 
interest by deed on July 30, 1947. That was an ordinary 
code deed. (Exhibit “E” to the original Stipulation, 
13A). Such a chose in action was not assigned by that 
deed. Shelby v. Heame, 6 Yerg. (14 Tenn.) 512, 513; 
Bailey v. Meade, 250 Mass. 46, 49, 144 X.E. 110; Ryder v. 
Town of Lexington, 303 Mass. 281, 294, 21 X.E. 2d 382, 
389; Michael v. Mitchell, 11S Ind. App. IS, 21, 73 X.E. 
2d 363, 364; In re WetherwUVs Est., 178 Or. 253, 260, 166 
P. 2d 129, 132; Gillan v. City of Centralia, 14 Wash. 2d 
523, 530, 128 P. 2d 661, 664, (where the court held that 
the deed would have to assign the chose in action, “ex¬ 
pressly”). 

It follows that the only parties who could have sus¬ 
tained any damages for failure of the Trustees to sur¬ 
render the premises in good repair were the four Zos- 
low’s and the residuary devisees. 

The law is settled in this ."jurisdiction that, where co- 
tenants own a fee, the claim for damages for failure of 
the lessee of the fee to surrender in good repair at the 
termination of the lease is a joint claim; all of the co- 
tenants must join in the action as plaintiffs. If they do 
not, the non-joinder is fatal. 

Calvert ct al., v. Bradley et al., 16 How. (57 U.S.) 580, 
14 L. Ed. 1066, went to the Supreme Court from this 
jurisdiction. In that case, the two plaintiffs were joint 
tenants in an undivided 205/315 interest in the old 
Xational Hotel. The remaining 110/315 undivided interest 
was held by four other co-tenants, holding each moiety 
individually, in four different proportions. The Supreme 
Court held that the two joint tenants could not sue on 
behalf of all of the owmers of the fee for damages for 
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breach of the covenant in the lease to surrender the prem¬ 
ises in good repair. 

In that case, the declaration disclosed that there were 
other owners of the fee beside the t^vo joint tenants of 
the one portion. The defendants demurred because of 
nonjoinder of parties plaintiff. The demurrer was sus¬ 
tained and the Supreme Court affirmed, saving, (16 How. 
597): 


# • • ip^ e i ns t rum ent on which the plaintiffs insti¬ 
tuted their suit was a lease from plaintiffs and various 
other persons interested in different proportions in 
the property demised, and by the terms of which lease 
rent was reserved and made payable to the several 
owners in the proportion of their respective interests. 
So far as the reservation and payment of rent to the 
covenantees, according to their several interests, made 
a part of the lease, the contract was several, and each 
of the covenantees could sue separately for his por¬ 
tion of the rent expressly reserved to him. But in 
this same lease there is a covenant between the pro¬ 
prietors and the lessee that the latter shall keep the 
premises in good and tenantable repair, and shall re¬ 
turn the same to those proprietors in the like condi¬ 
tion, and it is upon this covenant, or for the breach 
thereof that the action of the plaintiff has been 
brought. Is this a joint or a several covenant? It 
has been contended that it is not joint, because its 
stipulations are with the several covenantees jointly 
and severally. But the answer to this position is 
this: Are not all the covenantees interested in the 
preservation of the property demised, and is any one 
or a greater portion of them exclusively and separ¬ 
ately interested in its preservation? And would not 
the dilapidation or destruction of that property in¬ 
evitably affect and impair the interests of all, how¬ 
ever it might and necessarily would so affect them 
in unequal amounts? 

It would seem difficult to imagine a condition of 
parties from which an instance of joint interests could 
stand out in more prominent relief. This conclusion, 




20 


so obvious upon the authority of reason, is sustained 
by express adjudications upon covenants essentially 
the same with that on which the plaintiffs in this 
case have sued. (Italics supplied.) 

The Court then cites and discusses Foley v. Adden- 
brooke, 4 Adolp. & Ell. (N.S.) 197, 45 E.C.L. 195 and 
Bradburn v. Botfield, 14 Messon & Welsby 559, 153 Eng. 
Repr. 597, and concludes, (16 How. 599): 

We regard the cases just cited as directly in point, 
and as conclusive against the claim of the plaintiffs 
to maintain an action upon the covenant for repairs 
in the lease to Coleman (the lessee), apart from and 
independently of the other covenantees in that lease 
jointly and severally interested in that covenant with 
the plaintiffs. We therefore approve the judgment 
of the Circuit Court, that the plaintiffs take nothing 
by their writ and declaration, but that the defendants 
recover against them their costs about their defense 
sustained, as by the said court was adjudged; and we 
order the said judgment of the Circuit Court to be 
affirmed. 

This case has been consistently followed. Himes v. 
Schmehl, (C.C.A. 3) 257 F. 69, 70; Guth v. Texas Co., 
(C.C.A. 7) 155 F. 2d 563, 566. 

To same effect: Bullock v. Hayward, 92 Mass. (10 Al¬ 
len) 460, 461: Henderson v. United States Radiator Cor¬ 
poration (C.C.A. 10) 7S F. 2d 674, 676; Thompson v. 
Hakeu'ell, 19 C.B. (N.S.) 713, 115 E.C.L. 713, 15 Eng. 
Rul. Cas. 435. 

The Calvert case settles the law in this jurisdiction. 
The doctrine announced therein has never been changed 
nor modified. See also Magruder v. Belt, 7 App. D. C. 
303, 313. cert. den. 167 U. S. 637. 

It is also settled law in this jurisdiction that, where 
the claim of one of several parties to a joint action is 
barred by the statute of limitations, the claim of all the 
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parties is barred. MarsteUer v. McLean, 7 Cr. 156, 3 L. 
Ed. 300, (on writ of error to the Circuit Court of the 
District of Columbia.) In that case, several co-tenants 
filed suit for damages for trespass, they having previously 
obtained a judgment for ejectment against the defendant. 
In the action for damages to the realty, all of the co-ten¬ 
ants of the fee had to join, just as in the suit for dam¬ 
ages based on failure of the lessee to surrender premises 
in good repair. The defendant pleaded the bar of the 
statute of limitations. Plaintiff filed a replication, al¬ 
leging that the entire claim was not barred by the statute, 
because of the infancy or coveture of some of the plain¬ 
tiffs. The defendant’s demurrer to the replication was 
sustained, (7 Cr. 159): 

But it is said that though the replication be bad 
as to one of the plaintiffs, yet it can only bar her; 
that the infancy or coveture of the other plaintiffs 
entitles them to recovery in this action for the injury 
done to them; and that, as parceners and tenants in 
common are compellable to join in actions of this 
nature, it would be hard to affect them with the dis¬ 
ability of a co-tenant. 

It seems, however, to be a settled rule that all the 
plaintiffs in a suit must be competent to sue, other¬ 
wise the action cannot be supported; and the case of 
Perry v. Jackson, cited from 4, Term Reports, 316, 
decides that a plea of this statute of limitations, 
which is good as to one partner, bars them both in a 
joint action. When once the statute rums against one 
of the parties entitled to a joimt action, it operates as 
a bar to such joint action. (Italics supplied.) 

That case was followed in Davis v. Coblenz, 174 IT. S. 
719, 725, 43 L. Ed. 1147. 

The MarsteUer case has never been reversed nor modi¬ 
fied. It is still the law of this jurisdiction. 

Consequently, if more than three years elapsed since 
this right of action accrued, either to the wives of plain- 
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tiffs or to the co-tenants of plaintiffs, then this action is 
barred by the statute of limitations. 

But the stipulation herein discloses that the lease under 
which this right of action accrued was terminated on 
February 12, 1947, which was the date when this right of 
action accrued to the plaintiffs, to the wives of the plain¬ 
tiffs and to the co-tenants of plaintiffs, jointly. There¬ 
fore, the action is barred. 

This lease was assigned to Hyman and Rebecca Zoslow 
on November 14, 1946, (12A). 

In 1 Tiffany, Landlord and Tenant, 772, we find: 

It has been decided that a transferee of the rever¬ 
sion cannot recover on a covenant to keep in repair, 
if the premises were out of repair at the time of the 
transfer, and the tenant merely allowed them, after 
the transfer, to remain in the same condition, it being 
said that the tenant’s duty to such transferee “is to 
be measured by the condition of the property at the 
time of the transfer”. Post v. Stanton, 76 Vt. 365, 
57 A. 942. Johnson v. St. Peter’s, Hereford, 4 Adol. 
& E. 520. Ill Eng. Rep. 

In Johnson v. St. Peter’s, Hereford, 4 Adol. & E. 520, 
111 Eng. Repr. SS3, it appears that, at the end of the 
term, the premises leased were out of repair. The tenant 
held on without a new lease and the premises were sold 
during such hold over. The assigns of the reversion sued 
the tenant for damages for failure to surrender the prem¬ 
ises in good repair at the end of his lease. The Court 
held that there could be no recovery, saying (111 Eng. 
Repr. 885): 

The change of parties produces another difficulty. 
The defendants were and are clearly liable to their 
original lessor on their breach of covenant. How, 
then, can they be also liable to their new landlord 
for the same damage arising from the breach of their 
implied undertaking? This would be manifestly un- 
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just. But there is no injustice in confirming the 
remedy to that party with whom the covenant was 
broken, who has either sold the premises for a lower 
price for that reason, or has received the full price 
on the supposition that the damage is to be made 
good. In the former case he may sue on his own ac¬ 
count; in the latter, as trustee for the vendor. 

Plaintiff offered no evidence as to the condition of the 
premises on November 14, 1946. That, also, was fatal to 
the claim. 

To sum up, it is settled that the chose in action accrued 
on February 12, w f: On and after February 14, 19g>, 
the statute of limitations had run against the claims of 
all co-owners who had not joined as plaintiffs. The 
amendment on November 20, 1951, (26A) was barred. 

Rule 15(c) F.R.C.P. does not permit an amendment 
which sets up a cause of action which is barred by the 
statute of limitations. 


m 

Rule 15(c) F. R. C. P. 

After the defendants filed their motion for summary 
judgment on the ground of non-joinder of necessary 
parties and the bar of the statute of limitations (23A), 
plaintiff filed a motion for leave to bring in the necessary 
parties (26A). 

The motion for summary judgment was denied and 
plaintiffs’ motion was granted. On November 20, 1951, 
more than three years after the right of action accrued, 
plaintiffs were allowed to bring in all of the necessary 
parties. (26A). 

In the Cyclopedia of Federal Procedure, 2 Ed., Vol. 5, 
the rule is stated as follows: 

Section 1928. Problem involved.—Earlier Cases. No 
general principal of law has been better settled than 







24 


that an amendment setting up a new cause of action 
will not relate back to the date of the original plead¬ 
ing, but will be governed by its own date, and an 
amendment will not be allowed if it introduces a new 
cause of action which as an independent proceeding 
would be barred by the statute of limitations. * * * 
Section 1929. Later Authorities. * • • Although it 
has been said that the rule in the federal courts as 
to relation back is exceedingly liberal, * * * the prin¬ 
cipal that an amendment will not be allowed if it in¬ 
troduces a new cause of action which as an inde¬ 
pendent proceeding would be barred by the statute of 
limitations has not been changed by Rule 15(c). 
Hence, although recovery will not be barred if the 
complaint falls within the sanction of Rule 15(c), 
where the amended complaint does not meet the con¬ 
dition set out in Rule 15(c), but sets up a different 
cause of action, the statute of limitations will bar 
recovery. 

The rule is stated in Brov'n , et aJ., v. New York Life 
Ins. Co.. (D.C., N.J.), 32 F. Supp. 443, 444: 

It is a rule of law in the federal courts as well as the 
courts of New Jersey that an amendment will not be 
allowed if it introduces a new cause of action which 
as an independent proceeding wx>uld be barred by a 
statute of limitations (cases). And this rule has not 
been changed by Rule 15(c) of the Federal Rules of 
Civil Procedure * • * 

And in Hartmann v. Time, Inc., (D.C., E. D. Pa. 1946), 64 
F. Supi). 671, 6S0 (vacated in part and set aside on other 
grounds, 166 F. 2d 127, cert. den. 334 U. S. 838, 68 S. Ct. 
1495): 

• * * The rule is settled, in Federal and Pennsyl¬ 
vania courts, not inconsistent with Rule 15(c), that 
an amendment stating a new cause of action on which 
the statute of limitations has run may not be per¬ 
mitted (Cases). 

Many federal authorities to the same effect are found 
in Notes 22, 23, 24, 25 to 28, TT.S.C.A. 723c, Rule 15. 
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In the case at bar, plaintiffs did not seek to amend 
merely to clarify, or to make more certain, or to enlarge 
a cause of action already stated, or to make a change in 
the capacity in which they sue. They asked for leave to 
file an amended complaint which would (a) set up an 
entirely new cause of action not heretofore stated, and 
(b) bring in, as plaintiffs, seven additional parties against 
all of whom the statute of limitations had long since run. 

The motion for leave to amend should have been denied 
and defendants’ motion for summary judgment should 
have been granted (cf. Reynolds v. Needle, 77 U. S. App. 
D. C. 53,132 F. 2d 161). 

In 8 A.L.R. 2d 6, there is an extended annotation on 
the. rights of litigants to bring in additional parties after 
the statute of limitations has run, thus permitting the 
action to relate back to the time of its original filing. 
As to co-tenants, the State courts are divided upon this 
point. In the State courts permitting the procedure, it 
appears that it is not necessary to join all co-tenants in 
an action of this kind. 8 A.L.R. 38-41. Since the rule in 
this jurisdiction is that all co-tenants must join, those 
cases are not controlling in this jurisdiction. 

In 8 A.L.R. 2d, p. 31, it is pointed out that there is an 
exception to the rule permitting additional parties to be 
added after the statute of limitations has run: 

There is one situation where the statute of limita¬ 
tions is not suspended as against the original plain¬ 
tiff, and that is w r here one of several joint owners 
brings an action and by amendment attempts to bring 
in the other joint owner or owners. The reason for 
this exception from the general rule is that joint ten¬ 
ants must sue jointly and that neither can recover in 
an action in which he is the sole plaintiff. 

The editors then discuss Fishell v. Evans, 193 N.C. 
660, 137 S.E. 865. In that case, suit was filed by one of 
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two payees of a promissory note. The Court allowed an 
amendment to bring in the other party after the statute 
of limitations had run. That was permitted because the 
statute so provided. However, the statute also provided 
that the real party in interest should sue, (similar to 
Rule 17, F.R.C.P.). The Court held that the amended 
complaint was a new cause of action which was barred. 
We find, 193 N.C. 662: 

The complaint filed by J. A. Fishell, in which he 
alone demanded judgment on the note set out in the 
complaint, was subject to demurrer for it appeared 
upon the face thereof that he was not the real party 
in interest. C.S., 446: C.S., 511. The real parties 
in interest, to wit, J. A. Fishell and his wife, Leah H. 
Fishell, did not become plaintiffs in the action to re¬ 
cover upon said note until 5 January, 1924, on which 
date Leah H. Fishell, by amendment to the summons, 
was made a party plaintiff wdth her husband, J. A. 
Fishell. Prior to said date no action had been com¬ 
menced by the real parties in interest on the note 
which stopped the running of the statute of limita¬ 
tions on the right of action which accrued at the ma¬ 
turity of the note. The court had power to amend 
the summons by allowing the motion of Leah H. 
Fishell that she be made party plaintiff. C.S., 347. 
But as the result of this amendment uxis to constitute 
a new action against defendo/rds, it did not deprive 
them of the right to plead the statute of limitations 
in bar of recovery in such action. (Citing cases). 
For the purpose of the defense based upon such plea, 
this action was commenced on 5 January, 1924. As 
more than three years had then elapsed since the 
death of the maker of the note, on 25 October, 1920, 
the action is barred as against both plaintiffs, * * *. 
In any event, upon the facts appearing upon the 
record, the action is barred as to both plaintiffs. 

Bearing in mind that the law in this jurisdiction ( Cal¬ 
vert v. Bradley, 16 How. 580; Magruder v. Beit, 7 App. 
D. C. 303) respecting joinder of parties is identical with 
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that stated in the Fishell case, we must conclude that this 
suit is barred and an amendment bringing in new parties 
plaintiff was improper. 

In ScJvram v. Poole, (C.C.A. 9), 97 F. 2d 566, plaintiff 
sued defendant as guardian of a minor to recover an as¬ 
sessment on bank stock. Defendant answered that the 
guardianship had been previously terminated by turning 
over the assets of the estate to the ward, as provided by 
the trust. Plaintiff moved to bring in the ward as party 
defendant. The Court said, p. 572: 

The receiver (plaintiff) also contends that the de¬ 
fect could be cured by amendment, and the court be¬ 
low should have granted leave to amend, on the the¬ 
ory that the amendment would have dated back to the 
beginning of the action, and thus would have avoided 
the statute of limitations. It is conceded that the 
statute of limitations has run; unless the amendment 
relates back to the beginning of the suit. We think 
such an amendment would not relate back, however, 
but would be in effect the commencement of a new 
suit. Davis v. Cohen & Co., 268 U. S. 638, 642, 45 S. 
Ct. 633, 634, 6 L. Ed. 1129; Mellon v. Arkansas Land 
Co., 275 U. S. 460, 463, 48 S. Ct. 150, 72 L. Ed. 372; 
Natoli v. Davis, 75 Cal. App. 309, 242 P. 895; Ingram 
v. Department of Industrial Relations, 208 Cal. 633, 
284 P. 212. 

The receiver relies on a line of cases, where an 
amendment introduces “no new or different cause of 
action” and is considered as relating back to the 
commencement of the action. See Missouri, Kan. & 
Tex. Ry. Co. v. Wolf, 226 U. S. 570, 33 S. Ct. 135, 
57 L. Ed. 355, App. Cas. 1914B, 134. They are, we 
believe, not in point because there was not involved 
the equivalent of the commencement of a new suit. 
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CONCLUSION 

The action of the trial court in directing a verdict 
against the plaintiffs should be affirmed. 

In any event, plaintiffs’ claim is barred by the statute 
of limitations. 

Respectfully submitted, 

Chapin B. Bauman 
John H. Burnett 
600 F Street, N. W. 
Washington 4, D. C. 

Attorneys for Appellees 
Noonan and Miller. 
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QUESTIONS PRESENTED 

In the opinion of appellee, the questions presented are 
(1) whether, in an action at law for damages based on 
alleged misrepresentations by the vendors’ agent in con¬ 
nection with the sale of real estate, there was any evi¬ 
dence of misrepresentation which w^ould justify the trial 
court in submitting the case to the jury, and (2) whether 
appellants’ claim is barred by the statute of limitations, 
in view of the fact that appellants’ original complaint 
failed to join all of the owners of the property and the 
statute of limitations had run as to those omitted before 
they could be brought in by the filing of an amended com¬ 
plaint. 
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SUMMARY OF ARGUMENT 

1. Appellants did not show any misrepresentation by 
appellee in connection with the sale of the property. 

2. Appellants’ claim is barred by the statute of limita¬ 
tions. The original complaint did not join all of the 
owners of the property, and in this jurisdiction it is 
settled that all of the holders of a joint cause of action 
must sue thereon. Appellants did not seek to bring in the 
omitted owners by the filing of an amended complaint 
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until after the statute of limitations had run on their 
claims, and it is also settled that when the claim of one of 
the parties to a joint action is barred by the statute, the 
claim of all parties is barred. 

ARGUMENT 

1. Appellants Did Not Show Any Misrepresentation by 
Appellee in Connection With the Sale of the Property. 

Nowhere in the record is there proof of any misrepre¬ 
sentation by appellee. 

There was no discussion whatever at any time con¬ 
cerning a heating plant in the basement of the premises 
purchased by appellants. Indeed, appellants did not con¬ 
tend that there had been (App. 65A). 

Bearing in mind that the National Savings and Trust 
Company was neither the author of nor a party to any 
of the leases, and that the heating plant "was never men¬ 
tioned by any of the parties to the negotiations, it can 
not be said that the mere handing of the leases to the 
purchasers for examination amounted to a representation 

(1) that there was a heating plant in the premises, and 

(2) that it was adequate and in good operating condition. 
On the other hand, the exhibition of the leases to the pur¬ 
chasers would be a representation that the property was 
under lease to certain tenants upon the terms and condi¬ 
tions set forth in the leases, and it was for that purpose 
only that the purchasers asked to see them (App. 63A). 
But to say that this act without more would amount to a 
representation as to the present truth, correctness or ac¬ 
curacy of all of the statements or recitals contained in 
documents prepared and executed many years prior to 
the sale would do violence to reason. 

None of the cases cited by appellants sustain their ar¬ 
gument, and this appellee has been unable to find any 
recent authorities directly in point. However, in the old 
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English case of Pickering et al. vs. Dowson ei al, decided 
by the Conrt of Common Pleas in 1813, and reported in 4 
Tannt. 779, 128 Reprint (English Reports) 537, the propo¬ 
sition was laid down that the exhibition to the prospective 
purchasers of a ship of an inventory which contained 
certain statements concerning her construction and condi¬ 
tion did not constitute a representation on the part of 
the vendors, especially where the contract of sale con¬ 
tained no such representations, Heath, J. saying: 

... I think the representation is none; it is the 
mere delivering over of a paper which the Defend¬ 
ants received from the former vendor. 

Even if it were otherwise, appellants were not entitled 
to go to the jury in the absence of some proof that there 
was in fact no heating plant in the basement of the prem¬ 
ises in February of 1946, when the contract of sale was 
signed (App. 20A). On the contrary, it is the under¬ 
standing of appellee that at that time the rear portion of 
the basement of premises 604 Ninth Street, N. W., did 
contain an old boiler or heating plant which had been dis¬ 
connected from the heating pipes. Therefore, if the heat¬ 
ing plant had been removed at the time of appellants’ 
inspection more than a year later, as they contend (App. 
66A), such removal must have taken place after the con¬ 
tract was executed. 

If this case is reduced to its essentials, appellants’ 
proof showed only (1) that they had been in business in 
the immediate neighborhood of this property for fourteen 
years (App. 77A), (2) that they wanted to buy the prop¬ 
erty, so they went to appellee and made an offer of 
$90,000, (3) that they were shown the leases and told that 
“the conditions seemed to be good, because they [appellee] 
never had any complaints” (App. 65A), (4) that their 
first offer of $90,000 was later increased to $102,000, (5) 
that appellants made no inspection of the property until 
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February or March of 1947, which was a year or more 
after signing the contract (App. 78A). It is not con¬ 
tended that appellants were ever denied any information 
about the property or that they were prevented from 
examining it, and no explanation is offered as to why they 
made no inspection of a piece of property for which they 
w T ere willing to pay $102,000—if in fact no such inspec¬ 
tion was made—until more than a year after the contract 
had been signed. 

It is fundamental that a plaintiff must prove his case, 
and in an action at law for damages based on misrepre¬ 
sentation, such as the case at bar, the requirements are 
strict. The rule is stated in Public Motor Service, Inc., 
et al. v. Standard Oil Co. of New Jersey, 1938, 69 App. 
D. C. S9, 99 F. 2d 124, which was a suit on a promissory 
note given to pay for gasoline furnished appellants’ serv¬ 
ice stations. The sole ground of defense was fraud in the 
procurement of appellants’ signatures as endorsers on 
the note, it appearing at the trial that the note did not 
represent the correct amount due inasmuch as there had 
been shortages in the gasoline deliveries because of inac¬ 
curate markings on appellee’s trucks. No evidence was 
introduced showing that appellee knew of the inaccurate 
markings prior to the time when the tanks were tested, 
and there was no showing as to the amount by which ap¬ 
pellants had been overcharged by reason of the inaccura¬ 
cies. The trial court directed a verdict in appellee’s 
favor for the full amount claimed with interest, and this 
court affirmed, saying: 

We think that the trial court correctly ruled that 
there was insufficient evidence of fraud to take the 
case to the jury. The rule is settled that in an action 
at law where the issue is fraud the party relying 
upon fraud must show that the misrepresentations 
asserted vrere made either with knowledge of their 
untruth or in reckless disregard of the truth . . . 
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It is settled also that frand must be shown by clear 
and convincing evidence— . . . and by evidence 
which is not equivocal, that is, equally consistent 
with either honesty or deceit— . .. 

Since there was no evidence tending to prove that 
the appellee knew, prior to the test above referred 
to, of the inaccuracy in the markings on its tank 
truck compartments, there was nothing to show that it 
had any actual knowledge that the face of the note 
represented at the time of its execution, because of 
the inaccuracy in the compartment markings, a sum 
greater than the amount actually due from Motor 
Service. Therefore there was no evidence of knowl¬ 
edge of an untruth in the representation of the 
amount due. Furthermore, there was no substantial 
evidence of a representation made in reckless disre¬ 
gard of the truth. The mere fact of the inaccuracy 
in the markings, without any showing that the appel¬ 
lee had some reason to question their accuracy, is not 
substantial evidence of recklessness, much less clear 
and convincing proof thereof. 

This rule was followed in Lockwood v. Christahos, 
1950, 86 U. S. App. D.C. 323, 181 F. 2d 805, and in 
Baroni v. Williams, decided by this court on July 17, 
1952, case No. 11,230, and not yet reported. In the case 
at bar there was not even proof of a misrepresentation, 
much less clear and convincing evidence of fraud, and 
therefore the trial court would not have been justified in 
submitting the case to the jury. 

2. Appellants’ Claim is Barred by the Statute of Limita¬ 
tions. 

Before trial appellees made a motion for summary 
judgment on the ground that the original complaint filed 
by appellants did not join all of the owners of the prop¬ 
erty, that the statute of limitations had run as to those 
omitted, and that therefore the action was barred as to 
all (App. 23A). After argument, the motion was over- 
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ruled and appellants’ motion for leave to file an amended 
complaint was granted (App. 26A). 

It has been agreed that this point will be briefed and 
argued in behalf of both appellees, by counsel for the 
Trustees of the Estate of John J. Noonan, deceased, 
thereby eliminating the duplication which otherwise would 
result. 


Respectfully submitted, 

Arthur P. Drury 
John M. Lynham 
John E. Powell 
312 Colorado Building 
Washington 5, D. C. 
Attorneys for Appellee 
National Savings and 
Trust Compcvrvy 





